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1863. 

CROFT V. GRAHAM. juZT^s. 

HIS bill was filed by A. B. Croft, of St. John's College, ^o a bill for an 

•' ^ ' ^ ^ ' account it is 

Oxford, for the purpose of obtaining a declaration that he no sufficient 
was liable to be charged upon certain securities specified prove a letter 
in the bill, and obtained from him by the defendant, for Jha^everv?'"* 
such sums only as had been actually received by the thinsrwas 

. 1 . « settled as to 

defendant, with interest at the rate of 5L per centum per monetary 
annum. The bill further prayed that an account might a^iTdluibiiruea 
be taken upon that footing of what was due to the defen- ^V^t^h*' 
dant, and that, upon payment of what should be found due, defendant not 
the defendant might be decreed to deliver up to the plain- account to 
tiff the securities given to him by the plaintiff^ and be de- Jitter* referred 
creed to enter up satisfaction on the judgment which he «!Ji»o"gh he 

f -^ ° alleged that 

had obtained against the plaintiff. he had 

The case made by the bill was that the plaintiff was a account, 
young man entitled in remainder expectant on the death ^j^fence of u^ 
of his father to certain estates in Berkshire; that in settled account 

sufficient 
where the 
account was examined by an adviser and approved of, not generally, but fur the 
purpose of a mortgage being given fur the balance, which never was given ; nor where ii 
contained exorbitant charges of interest, and the adviiter who approved gave evidence 
that be did not observe that the charge for interest was 61. per cent, per month, not per 
annum, 
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1858, when an undergraduate in Oxford, and under twenty- 
one years of age, he was introduced to the defendant, 
who was a money-lender and bill-discounter, carrying on 
business at 8, Duke Street, St. James's, Westminster; 
that the defendant made him sundry advances while he 
was in College; that in September, 1859, the plaintiff 
attained his majority, and soon afterwards the defendant 
introduced him to one A. Rogers, a solicitor, by whom he 
was introduced to a person named Semple. In October, 

1859, Semple advanced to plaintiff 2000Z., and on the 
26th of October the defendant obtained from the plaintiff 
622/. in payment of sums alleged to be due from plaintiff to 
defendant, and 230/. alleged to be due to Rogers by way of 
commission for obtaining the loan, and on that occasion 
the plaintiff gave to the defendant a letter in the following 
terms : — 

" Received of Mr. Charles Graham, 8, Duke Street, 
Saint James's, London, the following bills of exchange 

and promissory notes, drawn or accepted for me by , 

Esq., of Saint John's College, Oxford, and for , Esq., 

of Pembroke College, Oxford, and those drawn or ac- 
cepted by me, which have been discounted for my own 
accommodation, and warrants of attorney executed by me 
, to secure payment of the same." 

Then followed a list of the bills, I O U's, promissory notes, 
and four warrants of attorney, with a letter from the plain- 
tiff, not part of the document, but another document of the 
same date, in these terms. It was addressed to the defen- 
dant, and began : — 

"Dear Sir, — I beg to say that everything is settled 

between us as regards all past monetary transactions, and 

all liabilities whatsoever, up to this date. 

" Yours truly, 

" Archer Bernard Croft. 
" October 26th, 1859." 
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The plaintiff alleged that the account and the list of 
bills, notes^ and securities fiimished by the defendant with 
that letter were not accurate, but that^ among many other 
inaccuracies, there were items which were merely the 
renewal of former bills and notes. 

There were numerous subsequent transactions between 
the plaintiff and the defendant, and in January, 1861, the 
defendant required a mortgage of his reversionary interest 
in his real estate. The plaintiff accordingly furnished the 
defendant with the necessai*y documents, and the defendant 
thereupon instructed his solicitor to prepare a mortgage^ 
which was handed to a Mr. Dalston, a solicitor and 
nominee of the defendant, to approve on behalf of the plain- 
tiff. On the 15 th of June, 1861, a statement of account^ 
with particulars of bills due from Archer Croft, Esq., to 
Charles Graham, was prepared, which showed a total of 
3000/. due. The document at the bottom contained the 
following: — 
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*' The foregoing is the account settled between us, and 
referred to the indenture of mortgage to be executed by 
me, Archer Bernard Croft, in favour of Charles Oraham. 

„ ^ ' ' ^\ Witnesses." 

"C. Graham, ) 



In June, 1861, Mr. Dalston wrote a letter to the plain- 
tiff, which he handed to the defendant, to the effect that 
the sum of 30002. stated to be due consisted of bills 
accepted by the plaintiff to the amount of 2267/. 10^.; 
advances, 115/. 10«.; interest on bills, &c., at about 67/. 
per cent, 27/. per cent, 84/. 10«. and 15/. per cent., and a 
bonus of 350/. for the accommodation, with minor charges. 

Mr. Dalston further pointed out the effect of executing 
the draft deed, and stated that he had declined to approve of 
it until he heard from him, and urged the plaintiff to com* 
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municate bis position to his father, and request his assist- 
ance to pay off the debts at a less ruinoas cost. On the 
1st of August, 1861, Mr. Dalston returned the draft to the 
defendant's solicitor, with the following observations : — 

" Assuming the recitals in this draft, of which I have no 

knowledge other than that supplied by this draft itself 

and the copy of the cash account settled between Mr. A. B. 

Croft and Mr. C. Graham, to be correct, and subject to 

any alteration and observations thereon in blue ink, I do 

not object to this draft in point of form on behalf of 

Mr. A. B, Croft. 

« J. N. Dalston." 



The deed was subsequently engrossed, but on the 27th 
of September Mr. Dalston wrote to the defendant's soli- 
citor informing him that the plaintiff had called on him 
(Mr. Dalston) that morning, and had said that, upon far- 
ther consideration, he (the plaintiff) had decided not to 
execute the deed, but that he would at once see Mr. Graham 
and make some other arrangement with him. 

In September, 1861, the plaintiff had again an interview 
with the defendant, and on the 18th of September, 1861, 
gave him bills for 33252. Shortly afterwards the plaintiff 
went to Boulogne-sur-Mer, from which place he wrote to 
the defendant, stating that he had drawn on him for 25/., 
in order to enable him to pay a creditor who threatened to 
arrest him and his bill at the hotel, with a view to return 
to England. On he t24th of September he returned^ and 
on the 5th of November left two bills of exchange with 
the defendant for lOOL each, that they might be dis- 
counted, to secure which he agreed to execute a warrant of 
attorney by way of collateral security. On the 8th of 
November the plaintiff signed and left with the defendant 
a letter, which the defendant had dictated, and which was 
in the following terms : — 
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*^ Mr. C. Graham. 

*' Dear Sir, — You will please hold over the payment of 
the mortgage for 3000Z. on Greenham Lodge and lands, &c., 
in the county of Berks (as tenant in tail in reversion), 
due to be paid on the 15th of September last, 1861, 
with costs and interest for three months; and in consi- 
deration of your so doing, and having advanced me a 
further sum of 10/., I have handed to you my acceptance 
for 300/., dated the 16th of October, 1861, at tveo months' 
date, for the interest as agreed, and acceptance for 25/., 
for which you have given me a cheque for 20/., dated the 
29th of October, at two months' date, the balance being 
for discount and expenses as agreed, and my acceptance 
for 357/. 10». for value received ; and also my two accept- 
ances for 100/. each, dated the 5th of November, 1861, at 
two months' date ; and I pledge my word of honour as a 
gentleman that these several sums shall be duly paid, and 
I now give you a warrant of attorney to receive payment 
of the same." 
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On the same 8th of November, the defendant prepared 
a warrant of attorney, and took the plaintiff to the office of 
Mr. Consedine, a solicitor, in Pall Mall, who read over the 
warrant of attorney to the plaintiff before he signed it, 
after which the plaintiff signed. It authorised the de- 
fendant to sign judgment against the plaintiff for 7100/. in 
case of default being made in the payment of 3550/. on the 
9th of December then next, and to issue execution for that 
amount and interest at the rate of 51. per cent, per calendar 
month. The money not having been paid, the defendant 
signed judgment and caused a writ of elegit to be issued, 
which was executed by the sheriff. On the 14th of 
January the defendant, by his solicitor, wrote to the plain-- 
tiff's father, stating that the writ had been indorsed for 
interest at the rate of 5/. per cent, per annum instead of 
I)er month, and claiming a right to amend the writ. This 
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was the first intimation that the plaintiff's fiither received 
of the plaintiff's position. This bill was subsequently 
filed. 

The defendant, by his answer and at the bar, contended 
that the accounts had been settled, and could not be re- 
opened; and secondly, he claimed to be entitled to aa 
equitable mortgage. 

Notice had been given to cross-examine the parties in 
court. 

The defendant was cross-examined in court. 

Mr. Bacon and Mr. Freeman^ for the plaintiff, con- 
tended that the whole of the transactions complained of 
showed that the plaintiff was under the influence of the 
defendant, who took advantage of his necessities to exact 
from him unconscionable and oppressive terms. In such 
cases this Court always relieved the person subject to 
such influence on the terms of his doing what was equit- 
able towards the defendant, which the plaintiff was willing 
and ready to do. 

The defendant's main defence was, that the Court would 
not disturb a settled account; but it was plain that no 
account had ever been settled, nor had the defendant ever 
supplied such an account as could be the basis of a settled 
account. 

Mr. Malins and Mr. CrachnelU for the defendant^ con- 
tended that no unfairness had been proved in this case. 
No interest was now excessive, even at law, when the 
principal was in peril, as here, still less in this Court. In 
this case, one of the accounts which it was sought to open 
was not only settled, but paid, and the plaintiff came too 
late to obtain relief in this Court, and the bill must be 
dismissed with costs. 

[They cited WIdte v. Cameron (a), and Mason v. 
Riddle {h).-] 

(a) r, Dowl. 3G. ^ (fc) 8 Dowl. 207. 
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The Vice-Chancellob : — 

The question in this case is, whether the plaintiff is 
concluded by a settlement of account rendered by the 
defendant. Two documents have been produced, which 
are relied on as being accounts settled and stated. The 
first is dated in October, 1859, and the defendant in his 
answer, after setting forth the document verbatim, says — 
^ An account of my said advances was, in manner afore- 
said, on or about the 26th October, 1859, rendered by me 
to the plaintiff, and the plaintiff, on or about that day, paid 
to me the whole of my claim in manner aforesaid ; and I 
claim the benefit of the settlement of account so come to 
by and between the plaintiff and myself, as aforesaid, on 
the 26th December, 1859, as a stated, signed, and settled 
account, in like manner as if I had formally pleaded the 
same ; and I submit that the said settlement of account 
ought not to be, and cannot be, disturbed or opened." 
This was not the fact. The document which he describes 
as a settlement of account was a list of bills of exchange, 
I O U's, promissory notes, and warrants of attorney, all 
for a gross sum. There is no statement whatever of any 
advances made or of how much money was advanced, but 
there is a receipt for the securities given by the plaintiff to 
the defendant, and a list of them. It is true that with 
these documents there is a letter from the plaintiff in these 
terms : — 
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"Dear Sir, — I beg to say that everything is settled 
between us as regards all past monetary transactions, and 
all liabilities whatsoever, up to this date. 

** Yours truly, 

" A. B. CaoFT. 
"Oct, 26, 1859." 



That is an acknowled'i^ment of a settled account. But 
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the account to which this letter refers has never been 
proved or produced. Therefore it is impossible for me to 
say that the defendant has proved what he undertook to 
prove, namely^ that in October, 1859, he rendered an 
account of advances. The second statement, or settlement 
of account, is alleged to have been made in June^ 1861, 
and to have been adopted or confirmed in November, 1861. 
The account given of it by the defendant is, that he de- 
sired his clerk to make out an account of what was due to 
him from the plaintiff; that the clerk made out an ac- 
count; that the materials from which he made out the 
account were the bills of exchange, and so forth. That 
account is set forth in the answer verbatim at pages 16 
and 17. It is called ''statement of amount, with particu- 
lars of bills, &c., from Archer Bernard Croft^ Esq., to 
Charles Graham," and contains a statement of acceptances 
and advances. Then there are exorbitant charges for 
interest, and a sum for bonus of 350/. It is needless, how- 
ever, to comment upon these charges, because this account, 
which ends with a statement of a sum of 30002. as being 
due from the plaintiff to the defendant, has been submitted 
to a solicitor of the name of Dalston, who undertook to 
examine it as the professional adviser of the plaintiff, and 
who, in a letter which the defendant sets forth in bis 
answer, stated objections in reference to the enormous 
rates of interest, which varied from 84/. to 27/. per cent., 
and gave reasons for declining to sanction a proposed 
mortgage to secure that sum, for the preparation of which 
mortgage this account was stated. It is true there is a 
very deliberate statement which, under other circum- 
stances, would rather go to admit that this was an account 
of a balance due, because the " statement of amount" con- 
cludes thus : — 



" The foregoing is the account settled between us, and 
referred to in the indenture of mortgage to be executed by 
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me, the said Archer Bernard Croft, in &Toar of the said 1863. 

Charles Graham. Ckoft 

" Archer Bsrkard Croft. r. 

" June 15, 1861. Giaham. 

** Charles Graham. ^•M^jnm/. 
"Jane 15, 1861. 

•* Witness — Walter Ottawat.** 

NoW| that is a clear acknowledgment of an account 
stated, with a view to a contemplated mortgage ; and what 
is still stronger in favour of the defendant's case is, that 
Mr. Dalston, after pointing ont the rates of interest were 
67/. per cent, 27L per cent., and S4tL 10*. per cent, in 
that letter says, ''I have gone more minutely into the 
account settled between you and Mr. Graham ;" and 
afterwards, in another letter, Mr. Dalston calls it a settled 
account, and settled with a view to the execution by the 
plaintiff of a mortgage, but which, on account of the 
exorbitant charges in such account, never was executed. 
Therefore, what is stated here in reference to the transac* 
tions of June, 1861, was an account settled with a view to 
other transactions, which, by reason of the nature of that 
account, were never carried out. If the Court finds pres- 
sure under such circumstances, and finds such high charges 
of interest as 84/. 10«. per cent, per annum, it will be slow, 
being called upon to do justice between the parties, to 
consider that a man is bound under such circumstances by 
such an account as a settled account. 

But it is not upon what took place then that the defen- 
dant insists upon this as a settled account. No mortgage 
was executed, and what the defendant alleges took place 
in the month of November is given in these remarkable 
terms in the ninth paragraph of the answer. Mr. Dalston 
had washed his hands of the transaction, and would not 
sanction the mortgage ; and the defendant says, " On or 
about the 15th October, 1861," about four months after 
the alleged settlement of account, ''the plaintiff called 
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upon me at my place of basiness, and stated that he most 
have some money to enable him to go abroad, as his other 
creditors were pressing him, and he was afraid of being 
arrested. I reminded him of his refusal to execute the 
mortgage for 3000/. as hereinafter mentioned, and under 
which the amount secured thereby would have become 
payable on the 18th September, 1861. The plaintiff then 
proposed that the execution of the said mortgage should 
stand over for three months longer, and for which he 
agreed to pay 300/. interest, to which I consented ; and 
accordingly, in pursuance of that agreement, he on that 
day gave me bills for 3325/.^ being for 3000/.^ the amount 
of the said proposed mortgage, and which had been settled 
and agreed as hereinafter mentioned ; 300/. agreed interest 
thereon as aforesaid, and 25/. for an advance then made 
by me (less discount) on his acceptance at two months' 
date.'' The plaintiff then went abroad, and being abroad 
he drew on the defendant for 25/. to enable him to pay a 
pressing demand, and return to England. He returned to 
England in October, 1861, and pressed the defendant 
almost daily for further advances. The defendant says : 
*' On the 5th November, 1861, on my again repeating that 
I had no money to advance him^ he proposed to leave with 
me two bills of exchange for 100/. each to get discounted* 
and as an inducement to me to do so he agreed to execute 
a warrant of attorney as collateral security for the bills 
already given, and those then left for discount as afore- 
said." Now, that settlement of account in November, 
1861, it is said, was a settlement of account with a view to 
a mortgage, which was afterwards adopted and sanctioned, 
and became binding on the plaintiff. But it is a very con- 
fused account ; and what was intended to be settled between 
the parties is rendered more confused by a letter which 
was signed by the plaintiff, but drawn up by the defendant, 
and left by the plaintiff in the defendant's possession. The 
statement in the ninth paragraph is, that the plaintiff pro- 
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posed that the execution of the mortgage should stand 
over. The letter is in the following terms. 

[The yice-Chaneellor read the letter dated the 8th 
November, 1861, above given.] 

It is difficult to see how this can be considered as an 
adoption of a settled account, even if it had not been con- 
ducted under such circumstances as those of pressure upon 
a needy man, or one in want of money, and afraid to meet 
his creditors— of one who wanted to come home from 
abroad, and agrees to give any terms upon which he may 
obtain some advances. I cannot reconcile it to my mind 
that this was a settled account, by which the plaintiff ought 
to be bound. This matter is very much complicated with 
other matters which are mixed up with the alleged settle- 
ment of account ; for the defendant alleges that there were 
two acceptances of lOOZ. each^ which he accounts for in a 
most extraordinary way. He says, after setting forth the 
documents which I have read, '" The said two bills remain in 
my hands.*' The answer to that is, that, if the bills remain 
in his hands, he has no claim against the plaintiff in respect 
of them. That, however, is not the defendant's view of 
the transaction, for in his cross-examination he says, 
*^ I claim them now against the plaintiff." It is impossible 
for me to say that, upon such a statement, the plaintiff is 
bound in any way by the settlement which is alleged to 
have taken place in November, 1861. In June the defendant 
was to have security given to him ; but none was given. 
But in November, 1861, that document — a warrant of 
attorney — which it is part of the object of the suit to 
be relieved against^ was executed by the plaintiff; and 
in respect of that a professional man who acted, or assumed 
to act, for the plaintiff upon the defendant's instructions, 
and who was a total stranger to the plaintiff until he saw 
him with reference to that transaction^ says he ran over 
the defeasance; but he does not say that he called the 
attention of the plaintiff to the fact that the defeasance 
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Stipulated for 5Z. per cent, per calendar month, instead of 
per annum. It is to his credit that he mentions the fact 
that he did not see those words. The plaintiff has sworn 
that he was told, in reference to the warrant of attorney, 
that it was to secure 51, per cent., meaning 5/. per cent, 
per annum ; apd in his cross-examination the defendant 
gives the same account as the plaintiff's witnesses do, that 
5/. was named, without mentioning " per calendar month." 
Where the question is as to how the words of a warrant 
of attorney couched in such terms, and executed under such 
circumstances, are to be dealt with, it seems to me that it 
can stand only for the money fairly due. To that the 
plaintiff does not object. I have not, therefore, to decide 
the legal question, as to whether the power of attorney 
was properly executed or not ; nor the equitable one, as 
to the doctrine of surprise or misrepresentation. The 
plaintiff consents to let it stand for what may be found 
due on taking the account. Being of opinion that the 
defendant has failed to prove any proper settled account, 
the duty of the Court is to order an account of all moneys 
advanced by the defendant to the plaintiff, or by his order 
or direction, either to himself, or to his friends at his 
request, to be taken ; that what is due to the defendant on 
the account be ascertained ; and to direct that interest be 
charged on the advances at the rate of 5/. per cent, per 
annum. There remains only the question of costs, and I 
am not disposed to say anything about them. The plain- 
tiff has come to be relieved from the consequences of his 
own folly and extravagance — of a reckless and vicious 
career. It is very true, he has been dealing with a person 
who obtained benefits from that line of conduct. But I 
can see no merits on either side, and therefore I give no 
costs to either party up to the hearing of the cause. Upon 
payment of the money found due by the chief clerk, the 
documents must be delivered up, and satisfaction of the 
judgment entered on the record. 
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1854. 

HOPE V. HOPE. lit A 

AMUEL HOPE, by his will, dated the 3rd of Jane, Vague and 

1826, confirmed and republished by a codicil dated the of referent to 

29th of April, 1829, and brought down by another codicil fo„J37^„ 

dated the 17th of March, 1837, made certain dispositions, ^ordsof 

general gift 

and the question now raised was whether it operated as and bequest of 
an execution of the power of appointment given him by ©wiTproperty 
the will of his father, William Hope, who died on the 20th ^^^ **"« 

* words are 

of March, 1827. William Hope, by his will, dated the jastified by 
12th of August, 1824, after devising to his son, Samuel of a power a» 
Hope, certain copyhold land at Everton, chargeable with J^|,?^^e^ha? 
the payment of an annuity of 100/., ** devised and be- ^ interest, 

•^ cannot be 

queathed all the residue of his estate and effects, real, extended to 
leasehold, copyhold, personal, or of whatever other na- exercise ^f a** 
tare or kind soever, whether in possession, reversion, fP®5**!*"^, 

' r » » limited kind 

remainder, or expectancy, which he then was, or at his ov«*"' property 

derived from 

decease should be, seised and possessed of, entitled to, or another 
then had or should have power to give, dispose of, or ap- ^^sembie —A 
point, unto his sons, William Hope and Samuel Hope, new power 

* * over property 

their heirs, executors, administrators, and assigns for acquired after 

ever, or for and during all his estate and interest therein requires a 

respectively," upon trust, after paying to his sister Martha totfo'n'^f a^new 

an annuity for her life, to pay the yearly and other rents, intmtion to 

... . exercise it, 

interest, produce, and income of the said residue of his and a mere 
estate and effects unto his wife,. Mary Hope, during her ^^he wui by 
life, or during such part thereof as she should continue un- *ff^\^jjg ™'^**® 
married; and from and after her marrying again, upon acquisition of 

, ■ such new 

trust as therein mentioned ; and after his wife's decease, power is not 
as to certain hereditaments therein described, upon certain manifestation 
trusts for the said William Hope and his wife during his of intention. 

. . ^ See Sugden 

hie ; and after the decease of the said William Hope, upon on Powerg, 
trust to permit any widow of his, and her assigns, during pp. 894—3] o. 
her life, or for such part of her life as she should continue his 



14 



CASES IN CHANCERY. 



1854. 




Statement, 



widow, to receive the rents, interest, dividends, proceeds, 
and annual profits of the principal moneys, and of all ac- 
cumulations thereof as therein mentioned, for her and their 
own use ; and in case such widow should marry again, then, 
after such marriage, upon trust as therein mentioned ; and, 
subject to the trusts declared for the benefit of the widow of 
William Hope, upon trust, after his decease, to stand seised 
and possessed of the said hereditaments, premises, property, 
and effects, of which the income, interest, and profit had been 
given to or in trust for William Hope as thereinbefore men- 
tioned, together with all accumulations, and the rents, inter- 
est, dividends, proceeds, profits, and income thereof, in trust 
for all and every or any such one or more of the child or 
children of the said William Hope lawfully begotten or to 
be begotten, or their issue, to be payable at such age or 
ages, day or days, and times, and in such shares and pro* 
portions, with such interest and allowances during minority, 
and subject to such charges, powers, provisoes, declarations, 
agreements, and dispositions over, such charges or disposi- 
tions over to be for the benefit of such chUd, children^ or issue, 
some or one of them^ and in such manner and form, as the 
said William Hope^ by any deed or deeds^ writing or writings^ 
with or without power of revocation^ to be by him sealed and 
delivered in the presence of and attested by two or more cred- 
ible witnesses, or by his last will and testament in writing j or 
any codicil thereto, or any writing purporting to be or in the 
nature of his last will and testament, or codicil or codicils 
thereto^ to be signed and published in the presence of and at-- 
tested by three or more such witnesses, should appoint ; and 
in default of or subject to such appointment, to assign, trans- 
fer, make over, or otherwise divide and apply the same, or so 
much thereof as there should be no such appointment of, 
unto all and every the child and children of the said William 
Hope who should be then living, and the issue of any of them 
then dead, such issue taking equally between or amongst 
them, if more than one, the deceased parentis share only, 
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and to their respective heirs, executors, administrators, and 
assigns, equally between and amongst them^ aa tenants in 
common; but if there should be no child or children of the 
' said William Hope, or issue of such, living at his decease, 
as thereinbefore mentioned, or, being such^ all of them 
should die under the age of twenty-one years and unmar- 
ried, then upon the trusts therein mentioned. And from 
and after the decease of the testator's wife, Mary Hope, as 
to his freehold estate at Garston, with the messuages^ &c. 
thereto belonging, with all such interest as the testator 
had in certain Crown lands held therewith, and in the 
agreement in or for any future lease or leases to be ob- 
tained or entered into in respect thereof, and as to his 
bank offices and buildings in Water Street^ Liverpool, and 
as to a dwellinghouse in Nelson Street, Liverpool^ the tes- 
tator directed that his trustees, and the survivor of them, 
his heirs, executors, administrators, and assigns, should 
stand and be possessed of the same, upon such trusts^ with 
such powers, and subject to such provisions and restrictions, 
for the benefit of his son Samuel Hope, and for the separate 
use of his wife, and for the maintenance of his children 
during his life, and for the purpose of accumulation when- 
ever there should be no such wife or child, and of his 
widow, if he should leave any after his decease, and also 
for his children and issue, as thereinbefore mentioned, and 
08 the testator had thereinbefore declared with respect to 
the hereditaments^ premises^ or part of his property settled 
upon and for the benefit of the said William Hope^ his wife, 
child or children, and issue as aforesaid, in such and the 
same manner, and with like limitations over, as if such 
trusts, powers, provisoes, restrictions, and limitations over 
were there repeated and set forth at length, and for no other 
use or purpose whatsoever. 

The testator appointed his wife and his sons William 
and Samuel executrix and executors of his will, and died 
on the 20th of March, 1827, and shortly after that event 
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his will was proved. The testator's widow died in January, 
18«36y having up to the time of her death received the 
whole income of the testator's residuary real and personal 
estate. Samuel Hope, after the death of his mother, Mary 
Hope, and down to the time of his own death, which hap- 
pened on the 15th of October, 1837, received the rents 
and profits of the estates and premises devised in trust for 
himself, his wife and children, as above mentioned ; and 
upon the death of Samuel Hope, his widow, Rebekah 
Hope, entered into the receipt of the same rents and 
profits. At the time of making his will and codicils, and 
down to and at the time of his death, Samuel Hope was 
entitled, in his own right, to freehold, copyhold, and lease- 
hold estates, and was also at the time of his death pos- 
sessed of large personal estate, the whole together being 
estimated at more than 220,0007. in value. 

Samuel Hope, by his will, dated the 3rd of June, 1826, 
devised, bequeathed, directed, limited, and appointed all 
his real, freehold, copyhold, and leasehold estates, and all 
the residue of his personal estate, and all such estaUy 
property^ atid effects in or to which he was in any way 
interested^ or of which he had any power to dispose or 
appoint, unto his executors and executrix thereinafter 
named, and their heirs, executors, administrators, and 
assigns for ever, or for and during all his estate, term, and 
interest therein, upon trust to pay his wife 300/. per annum, 
and to permit her, subject as thereinafter mentioned, to have 
the free use and enjoyment of, or to take to her own use, 
the rents and profits during her widowhood, or during so 
much thereof as she should please, of the copyhold house 
and premises at Everton then occupied by him, which, 
under an arrangement with his father, were given, or 
intended or expected to be given, to him, his wife and 
family, subject to the payment of 1007. a year during his 
mother's life, and subject to which payment he then, as 
far as he could, gave the said premises to his wife daring 
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her widowhood ; but if he should not survive his father, or 
if from any cause the said house and premises should not 
Test in his wife as aforesaid under his will, or in some other 
way, then he gave to his said wife an annuity of 300/., as 
therein mentioned ; upon trust also to pay to his wife an 
annuity of 1200/. during her widowhood, and to pay two 
several sums of 300/. and lOO/.^ and an annual sum of 
100/., for certain purposes therein mentioned. The tes- 
tator then proceeded as follows : — ^ And upon trust, and I 
hereby authorise and direct my executors, and the sur- 
vivors and survivor of them, to advance or repay and allow 
to my wife all sum and sums of money she may expend in 
the maintenance and education of my children till they 
shall severally attain the age of twenty-three years, or 
marry with consent as after mentioned, whichever shall 
first happen ; and in the event of my wife's decease during 
such period, then I fully authorise my executors, and the 
survivors or survivor of them, to allow and expend for 
such purposes, and which I would wish to be on a liberal 
scale, whatever in their, his, or her discretion shall be 
esteemed proper; and I give them a full discretionary 
power during such period to pay and advance such sums 
as they, he, or she may think proper for apprentice-fees, 
or bringing up to any profession, trade, or avocation, of 
my sons, and for the expenditure and advancement in 
the world of my daughters, to be respectively paid out of 
my general estate, without affecting the final division of 
my estate, or the shares hereinafter given to my children ; 
and, subject as aforesaid, upon trust to pay, apply, divide, 
and distribute all the rest, residue, and remainder of my 
estate and effects unto or amongst all or any of my chil-* 
dren bom, or at the time of my decease en ventre de sa 
merey and who shall live to attain the age of twenty-one 
years, or marry before that age with the consent of my 
wife, or, after her death, of my then executors, or the sur- 
vivors or survivor of them, and amongst the issue of any 
VOL. y. c 
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1864. snch children who may be deceased, in sach shares and 
proportions, and to be settled upon snch trusts, intents, 
and purposes^ and subject to such restrictions, and in snch 
manner and form, as my said wife shall, by any instrument 
in writing, or by her last will and testament in writing, or 
writing in the nature thereof, direct or appoint ; and in 
default of such appointment, and subject to any partial or 
incomplete appointment, then upon trust to pay, apply, 
divide, and distribute all the said residue of my said estate 
and effects unto and equally between and amongst all my 
children, when and as and if they shall respectively attain 
the age of twenty-three years, or marry with such consent 
as aforesaid, which shall first happen, and to their respec- 
tive heirs, executors^ administrators, and assigns, share and 
share alike, as tenants in common, absolutely and for ever; 
and the shares of my daughters to be paid to them on their 
own receipt respectively, and to be for their respective 
separate use, and not subject to the debts, disposition, or 
control of any husband ; and if my wife shall make any 
such will, direction, or appointment as aforesaid, and direct 
any settlement of the share of any sum of money or estate 
for the benefit of all or any of my children, and their or 
any of their issue as aforesaid, and my wife shall not other- 
wise direct, either my present executors or any of them, or 
any other persons, shall or may be trustees for the same, 
or at their election may, with the consent of any person 
having a beneficial life interest in such property so to be 
settled, if such person shall be competent to consent, and 
if not, without any consent, appoint any person or persons 
to be such trustee or trustees, and convey and assign to 
them or him such property and effects on such trusts 
accordingly ; and I direct and authorise my executors, and 
the survivors and survivor of them, his or her heirs, execu- 
tors, or administrators, when and in such way as they or 
he shall think proper, and at their free discretion, to sell 
and dispose of and convey all or any part of my real, copy- 
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hold, leasehold, or other estate and effects, and that their, i^^* 
his, and her receipt and receipts shall be good and valid Hope 
and effectual ; and that no purchaser shall be bound to see hopb. 
to the application of any purchase-money, or be answerable 
for the misapplication thereof; but which authority to sell 
hereby given to my executors as aforesaid I declare to be 
quite discretional in them, him, or her, and may be used or 
not as they, he, or she may think proper." On the 25th 
of April, 1829, Samuel Hope made a codicil to his will, 
and said, " I hereby confirm and republish this my last 
will and testament" The testator, by a second codicil, 
dated the 13th of January, 1830, devised certain other pro- 
perty which he had recently purchased ; and by a third 
codicil, dated the 17th of March, 1837, the testator, after 
granting to his wife the free use and enjoyment of his house 
at Everton, and increasing the annuity of 1200Z. provided 
for her by his will to 2000/. during widowhood, with an 
allowance of 500/. per annum for the remainder of her life 
in case she should marry again, but in either case any 
annuity left to her by the will of her ftither or of the 
testator's father to be considered part thereof, authorised 
his trustees, if required by his wife, or at their own discre- 
tion, to invest such a sum as, in addition to the pro- 
vision made by the wills of her father and his father, should 
make together the sum of 50,000/. The testator then 
proceeded thus : — " Over this sum of 50,000/., whether 
arising in part from her or my fether's wills respectively 
or not, I give, so far as I may have the power so to do, 
the fiill control, with power to dispose of the whole or any 
part thereof by her last will and testament duly attested, 
or by deed, amongst all or any one or more of my children, 
and in such proportions, and with such restrictions and 
limitations, or upon such trusts for his, her, or their benefit, 
as she may think proper I direct my execu- 
tors to divide all the rest, residue, and remainder of my 
estate and effects, of whatever nature they may be (save my 

c 2 
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1854. interest in the Charitable Institution House in Slater 
Street), so soon as any one of my children shall attain the 
age of twenty-three years, or marry with consent as pre- 
scribed in my will, whichever shall first happen, into such 
shares or proportions, for the benefit of my children and 
their issue, as that each of my sons shall have as much as 
and one-half more than each of my daughters then living, 
except that if each daughter's share, after setting apart the 
provision made for my widow's annuity, shall fall short of 
10^000/., then my sons shall have only share and share alike 
with my daughters ; but I direct that no daughter's share 
shall (irrespectively of what she may receive as part of the 
sum placed at her mother's disposal) exceed 15^000/. in 
value, but that the surplus beyond that sum shall be 
equally divided between my sons, as tenants in common." 
On the 22nd of September, 1837, Samuel Hope made 
another will, but which was never signed by him, whereby 
(after bequeathing specific and pecuniary legacies, and 
devising all his real estates) he bequeathed all his personal 
estate and effects, of what nature and kind soever, unto his 
executors, upon certain trusts therein mentioned, and 
which were similar to the trusts contained in the former 
instruments. 

The testator Samuel Hope died on the 15th of October, 
1837, leaving his widow, Rebekah Hope, and ten children, 
three sons and seven daughters, him surviving. Kebekah 
Hope died on the 8th of October, 1838, having a short time 
previously made her will, by which, subject to certain provi- 
sions as to maintenance and education, she appointed the 
income of the said 50,000/. in equal proportions amongst 
her several sons and daughters, as they severally married 
with consent of their guardians, or attained the age of 
twenty-three years, for the term of their respective natural 
lives, without benefit of survivorship, and made no other 
disposition of the said sum. The plaintifi*, who was the 
eldest son of Samuel Hope, insisted that the power of ap- 
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pointment given to his lather by the will of his grand&lher 
William Hope was duly and effectually exercised by the 
said testamentary instruments of Samuel Hope, or some or 
one of them ; but the trustees of the wiU of William Hope 
declined to treat the power as so exercised without the 
Bancdon and authority of the Court. 

This bill was therefore filed by the plaintiff, and it 
prayed that it might be declared that the said Samuel 
Hope effectually exercised the power and authority given 
to him by the will of his father, William Hope, and that 
no daughter of Samuel Hope was now entitled to any 
share or interest in the estates aud premises by the will of 
William Hope made subject to such power of appointment, 
or to any further share or interest in the real or personal 
property of Samuel Hope, other than and except the sum 
of 15,0002. to each daughter, and such life interest in the 
sum of 50,0002. as was bequeathed to them by the will of 
their mother. 



ISM. 




Statement, 



Mr. Mcdinsj Q.C., and Mr. Eddis^ for the plaintifis. 

It was clear that Samuel Hope had on the face of his 
will shown an intention that his will and codicils should 
operate upon the whole of his property, and should be an 
execution of all powers. They cited Thornton v. Bright (a), 
Pitt V. j€U!kson(b\ Bailey v. Lloyd (c\ Pidgeley v. JPidge- 
l^(d), Cooke V. Cunliffe{e), Pigott v. Waller (f). Holmes v. 
Coghill(g), Stilbnan v. }Veedon(h\ Hughes v. Turner (i). 

Mr. JV. M. James y Q.C., and Mr. 0^. M. Giffard, for the 
other two sons of Samuel Hope, cited Rowley v. Eyton (J). 

Mr. Shapter and Mr. Selwyn appeared for the devisees- 
in trust 



ArgttfMHt. 



(a) 2 M. & Cr. 230. 
(6) 2 B. C. C. 61. 

(c) 5 RosB, 330. 

(d) 1 CoU. 255. 

(e) 17 Q. B. 245. 



(/) 7 Tea. 98. 

(g) Ibid. 499, & 12 Ves. 206. 

(A) 16 Sim. 26. 

(0 3 M. & K. 6G6. 

(J) 2 Mer. 128. 



22 



CASES IN CHANCERY. 



1864. 




Argument, 



Mr. Bacon, Q.C., and Mr. Thringy for the daughters of 
Samael Hope» submitted that the onus was clearly upon 
the plaintiff to show that the intention which had been 
contended for was expressed in the testator^s will and 
codicils. The codicils fell short of what the Court required. 
The testator had not manifested his intention to execute 
the power. They referred to Sugd. Paw. 379, 380; 1 
Jarm. Wills^ 181; and ClagstounY. Waleott{a). 



Mr. Malins was heard in reply. 



Judgment, 



The Vice-Chancellor : — 

The property in question was given by the will of Wil- 
liam Hope among the children of his son Samuel. There 
was a power given to Samuel, the father, to appoint it 
among all or any of his children as he might think fit; in 
default of any execution of this power by Samuel, the chil- 
dren were to take in equal shares. The equal distribution 
could only be disturbed by an appointment which should 
afford clear evidence of the intention to execute this special 
and limited power ; and no words importing an unequal 
distribution of his own property among his children should 
be strained to extend to the property given to them by 
William's will, unless upon a sufficient manifestation of 
intention. The plaintiff and his brothers contend that this 
power of distribution was properly exercised by the will 
and codicils of their father Samuel. It is admitted that 
there is no express reference to the power, nor to any 
other power as authorising the dispositions in Samuel's will 
and codicils, except general words in the will, which refer 
to all powers. At the date of the will the power in ques- 
tion was not in existence. The two codicils, indeed, are 
dated after the power in question had been acquired; but 
they contain no words purporting to exercise any power of 



(a) 13 Sim. 523. 
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; and boI only is time no i tfcre ii M to the i«m. 
power, but diere is no mentioD at ell (^ the pn»p«ttj hofb 
which is the subject of the power. The dispositioiis of the 
property afiected by the codicils, although they include 
the children of Samud, who are objects of the powM', give 
the property to the children in a manner and with modi- 
fications unauthorised by the power, and include also 
persons ^o are not in any manner objects of the power. 

The principles on which questions of this kind are to be 
decided are so clear and so well settled, that, but for the 
reported decision of Sir John Leach in the case of Bailey 
T. IJoyd(a), it would have been difficult to support the 
[daintiff's argument. That case is distinguished by great 
peculiarities. The testator there hada power of appoint- 
ment and distribution among his children over a sum of 
3000/., which he had covenanted himself to pay out of his 
own general assets. Before making his will, he had exer- 
cised the power so fiur as to appoint a share to one child^ 
and at the same time he had entered into a covenant to 
leave to that child an equal share of his real and personal 
estate with his other children, who were the remaining 
objects of the power. The effect of that appointment, 
coupled with such a covenant, was to make it operate on 
the whole remainder of the fund, and have a prospective 
effect on any further exercise of the power. Both cove- 
nants operated on his general assets, and when the ques- 
tion arose whether his will operated as an exercise of the 
power over the 3000/., the express reference in the will to 
the settlement which created the power, and to the power 
itself, and his direction that the provision by the will 
should be a satisfaction of any benefit which the children, 
who were objects of the power, could claim under the 
settlement, or under any execution of the power of appoint- 
ment in it, was justly considered by Sir John Leach as a 
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sufficient reference to the power, and to the property sub- 
ject to it. The grounds of the judgment seem imperfectly 
stated in the report, and therefore Lord St. Leonards^ to 
elucidate the judgment, with a view of preventing lawyers 
from being misled, has^ in his book on Powers, inserted a 
note to direct attention to important features in the case 
which are not sufficiently prominent in the report. The 
case, when properly understood, fails entirely as an au- 
thority in favour of the plaintifTs argument in the present 
case, where the power is over propertv not to arise from 
the assets of the testator, but derived n:om another source, 
and where there is no reference to the limited and special 
form of distribution over it, or to the property which is 
the subject of that power. 

Where vague and general words of reference to all 
powers are found among words of general gift and bequest 
of a testator's own property, and are satisfied, as in the 
present case, by the existence of any power relating to the 
testator's own property, I know no authority that can 
justify the application of such words to a special and 
limited power over property derived from another source. 
It is of great importance that the well-established prin* 
ciples of construction as to the execution of powers should 
not be shaken. These principles require satisfactory evi- 
dence on the face of the instrument of an intention to 
execute the power. An express reference to the power, 
or to the property which is the subject of the power, is 
necessary. In some cases, where the provision would fail 
entirely for want of any property on which it could ope- 
rate, except that subject to the power, and where the 
nature of the provision justifies it, the property, although 
not expressly mentioned, has been held to be sufficiently 
indicated to demonstrate the intention to execute the 
power. But where, as in the present case, there is not in 
the alleged appointment any express reference to the 
power, or to the property which is subject to the power. 
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and where all the words of the alleged appointment are 
satisfied by reference to other property and another power, 
no authority supports the proposition that there is a valid 
exercise of the power, and the settled principles of the law 
contradict it. 

I feelj therefore, bound to hold that in this case the 
power of appointment and distribution given to Samuel 
Hope by the will of his &ther William was not exercised 
by the will and codicils of Samuel. 

It is scarcely necessary, therefore, to advert to a great 
peculiarity in this case. The only words that affect to 
exercise any power of appointment are in this will, which 
is of a date anterior to the existence of the power. The 
codicils are of a date subsequent to the acquisition of the 
power, and, being a confirmation and republication of the 
will, make the will speak from the date of the last codicil. 
This is said to bring the words of the will which purport 
to exercise all powers down to the date of the codicils, so 
as to include a power afterwards acquired. No doubt the 
codicils bring down to their date the intention to exercise 
all the powers which the testator had when he made his 
will. But a new power could not be exercised without a 
new intention referring to the new power. No authority 
Bufiicient to support the application of the principle of re- 
publication to the doctrine of powers was cited. The deci- 
sion of Sir W. Grant in Rowley v. Eyton (a), which was 
referred to, has no application* It proceeded on the devise 
by the codicil being to the same person who was residuary 
devisee under the will. The only authorities bearing on 
the question are adverse to the plaintiff's argument on the 
question of republication. I refer to the cases of Holmes 
v. CoghiU{b)9 Lane v. Wilkins{c\ Powell v. Loxdale{d)^ 
SircUhmore v. Bowea (e), and Hughes v. Turner (/). But as 
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(a) 2 Mer. 128. 

{h) 7 Ves. 499 ; 12 Ve8. 206. 

(c) 10 East, 241. 



(d) 2 B. & Al. 291. 

(e) 7 T. R. 482. 
(/) 3 M. & K. 666. 
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1864. my opinion is, that even if the general words of appoint- 
ment in the will of Samuel Hope had been in this case 
repeated in the codicils, there would have been a failure of 
any reference to this limited and special power as to the 
property included in it, and a failure of evidence of the 
intention to exercbe it, it is needless to refer further to the 
argument as to the effect of the republication of the will 
or the codicils. 




JudifmmU. 




KNIGHT v. KNIGHT. 

Where a mar- L HIS suit was instituted by a lady named Esther Knight, 
blTclmeT **^® ^'i*'® of ***e defendant William Knight, by her next friend, 
titled after under the following circumstances. A marriage havine 

marnage to a ° o o 

fund to her been agreed on between Mr. and Mrs. Knight, it took place 
and was ^' on the 2nd of September, 1851 ; but no settlement, or agree- 
hiwband*^'**' ment for a settlement, was made previously to or on the 
lend it on occasion of such marriage. The testatrix Jane Hill, by her 

mortg^age by 

a deed reciting will, dated the 13th of March, 1857, after making divers 
her property pecuniary bequests to married and unmarried women, gave 
before mar- ^j^^j bequeathed all the residue of her estate and effects 

riage, and ^ 

securing re- unto Esther Knight, the wife of William Knight, her 

the loan to ezecutors, administrators, and assigns absolutely. The 

of hiwband' testatrix directed that the legacies bequeathed to such of 

and wife, the t^^ Watees who should be females should be for their 

Court set the *=* 

deed aside, and sole and separate use and benefit, and should not in any 
new one to be way be Subject to the debts or control of their husbands, 
executed. ^^^ ^y^^^^ theiv receipts alone should be valid discharges ; 

and she appointed the plaintiff and the defendant one 
James Murch the executrix and executor of her will. 
Mrs. Hill died in April^ 1860, and her will was proved by 
Mrs. Knight and James Murch in the May following. 

After payment of debts and legacies, the residuary estate 
consisted of a leasehold bouse and premises, No. G, York 
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Gate; a leasehold house and premises. No. 76, George 
Street, Euston Boad ; thirty -seven shares of 20/. each in 
a railway company ; some plate and furniture valued at 
165/.; 2700/. in debentures of the London and Brighton 
Railway Company ; and some cash. 

In 1862 the debentures were paid off, and the plaintiff, 
as the bill alleged, requested her husband to invest 2000/., 
part of the produce thereof, for her, on some good mort- 
gage security, and he agreed with the defendant Theodore 
Crux to lend him the said sum at the rate of o/. 10«. per cent, 
interest, and to secure the same by a mortgage of a piece 
of ground, and the house and buildings thereon, situate 
near St. John's Wood, Park Boad, and of which he pos- 
sessed the unexpired residue of the term of ninety-nine 
years. Accordingly, by an indenture of mortgage, dated 
the 29th of November^ 1862, and made between Theodore 
Crux of the one part, and William Knight and the plain- 
tiff of the other, reciting, inter alia, that William Knight, 
being desirous of obtaining a high rate of interest for a 
certain sum of 2000/., which had belonged to Esther 
Knight before their marriage, but which sum was not 
comprised in any settlement, had applied to Theodore 
Crux to assist him in obtaining a security for the said 
sum, and that it was ultimately agreed that the same 
should be lent to Theodore Crux for five years at 51. 10«. 
per cent., upon the security of the said piece of ground 
and premises, and of the covenant of Theodore Crux, and 
that William Knight was desirous that the benefit of the 
proposed mortgage should be secured to such one of them, 
William Knight and Esther his wife, as should survive ; 
it was witnessed that the premises were assigned unto 
William Knight and the plaintiff, their executors, admi- 
nistrators, and assigns, for the unexpired residue of the 
term of ninety-nine years; and it was declared that if 
Theodore Crux, his heirs, &c., should pay William Knight 
and the plaintiff, or the survivor, his or her executors or 
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administrators^ or their, his, or her assigns, the sam of 2000/.5 
with interest at the rate of 5L 10«. per cent., then that 
they would reassign the premises. Crux also covenanted 
with William Eoiight and the plaintiff to pay them, or the 
survivor, the sum of 2000/., with interest, half-yearly. 
The deed was prepared by the solicitors of Crux, from in- 
structions given by him and William Knight, and the 
plaintiff) as the bill alleged, never perused or even saw the 
draft, nor was the deed ever perused or settled by any 
solicitor separately instructed on her behalf, and she was 
not aware at the time she executed it that some of the 
recitals were untrue or incorrect. The bill alleged that 
the said William Knight had deserted the plaintiff, who 
was in the possession of her separate estate, and she had 
received the interest on the said sum of 2000/., and 
the rent of the house in George Street, and the dividends 
on the railway shares, on her separate receipt ; but William 
Knight threatened to assign for his own benefit the pro- 
perty bequeathed to the plaintiff for her separate use, and 
this bill was accordingly filed for a declaration that the 
plaintiff was entitled for her sole and separate use to all 
the residue of the estate of Jane Hill, and that William 
Knight was a trustee thereof for the plaintiff, and, if neces- 
sary, that the indenture of mortgage of November, 1862, 
so far as the same was, or purported to be, a settlement of 
the sum of 2000/. secured on William Knight, might be 
set aside, and declared to be void. The bill also prayed 
for the appointment of trustees, for an assignment to them 
by William Knight, and for an injunction. 

It appeared in evidence that, by a decree of the Court 
of Divorce, the marriage between the plaintiff and Wil- 
liam Knight had, on the petition of the plaintiff, been dis- 
solved, on the ground of adultery and cruelty on the part 
of William Knight. 



Argument Mr. Bacon^ Q.C, and Mr. B. W. E. Forater, for the 
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plaintiff, contended that the plaintiff never consented to 
the deed which her husband had had prepared, and she 
was clearly entitled to have it rectified so as to give effect 
to her real intentions* 

Mr. G. L. Ruasell appeared for the defendant. 

The Vice-Chancellor : — 

This case is one in which property which was held to 
the separate ase of the wife has been so dealt with by the 
deed of November^ 1862, as to deprive her of that sepa- 
rate use which was given to her by the will under which 
she enjoyed it. 

The Court will require something stronger on the part 
of a wife than that which appears in evidence in this case 
before it will give its sanction to a voluntary deed made in 
favour of the husband, and by which the wife is made to 
part with property given to her separate use. The trans- 
action on the part of the husband is tainted, in conse- 
quence of a solicitor not having an opportunity to give 
assistance to the wife, and in consequence of a solicitor 
who prepared the deed^ through the misrepresentations of 
the husband, not knowing the real facts of the case. The 
deed^ which was prepared under these circumstances, not 
only embodied the misrepresentations made by the hus- 
band, but it recited that which is not the truth — that the 
2000/. therein mentioned belonged to the wife before her 
marriage, and was not comprised in any settlement. That 
recital contains a deliberate untruth. 

There must be a declaration that the plaintiff is entitled 
for her separate use to all the property given and be- 
queathed to her by the will of Jane Hill ; and that the 
mortgage deed of November, 1862, is void, so far as it 
purports to be a settlement of the sum of 2000/.^ and 
there must be a new mortgage deed executed, to be 
settled in chambers, in &vour of the wife alone. The 
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defendant Knight must pay all the costs except those of 
the defendant Crax, and there must be a perpetual injunc- 
tion against the defendant Knight, as prayed in the bill. 



Judgment. 



June'i2th^ 

'^"^V/A.^'"''' JOHNSTONE V. HAMILTON. 

Testator de- 1^/ 

Tised and W ILLIAM BROWNLEY, by his will, dated the 14th 

four^membera February, 1862, gave^ devised, and bequeathed the rest, 

of the P«^8*>y-. residue, and remainder of his estate, both real and personal 

terian Church, ' . 

of which he (afterpayment of all debts and legacies), jointly to the 

and whom also Rev. James Hamilton, D.D. ; the Rev. Thomas M'Crie, 

hiVex^llto™^ D.D. ; the Rev. John Craig Duncan, the Rev. Charles 

all the reBidoe Graham Scott, and John Johnstone, their heirs, executors, 

of his freehold, 

leasehold, and and administrators ; and he appointed them executors of 

aW^uteiy! his will. John Johnstone, in June, 1864 (the testator 

admittin^*that ^^^ing died in February, 1864), instituted this suit against 

it was not the his four co-cxccutors, and, amongst other things, the bill 

intention of , , 

testator that Stated that the four defendants were ministers of the Pres- 

shouid^take byterian Church, of which the plaintiff was a member; 

b^tlth^rh^' that they all were members of the council of the Presby- 

hoped they terian College — ^an institution situate in Queen Square, 

property Bloomsbury, supported by voluntary contributions; that 

ofV p^rwbv^^ the testator in his lifetime was a very liberal contributor 

^T^'hi h°h*^*' towards defraying the expenses of the college, and a great 

had been a benefactor to the Presbyterian Church, of which he was a 

-^ffeidy the member; and that shortly before the execution of his will 

kuehoida was ^^ communicated to the defendants, or some of them^ his 

▼old and dcsire to devote, if possible, some portion of his property, 

Crown. Rule after his death, for the benefit of the college^ or to bestow 

ib^iGYiet. some portion of his property upon the defendants and 

**^*d^h°*^' others for the purpose of enabling them to carry out. 

Crown from or to give better effect to, the intention and objects of 

instituting fur- , , . - /• i « 

Cher inquiries, the origmators and supporters of the college; and that 
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the defendants admitted that it was the dears or 
intention of the testator, in making the residoary be- 
qaest, that the residoary legatees should apply, for the 
benefit of the college, sach portion of the residuary estate 
as was allowable by law ; and that they admitted that it 
was the expressed wish and hope of the testator that, so 
far as his residoary estate consisted of property which 
could not legally be given to charity, the devisees would 
nevertheless make use of the same for the benefit of the 
college. The bill also alleged that the fireehold and lease- 
hold portions of the residuary estate were devised and 
bequeathed to the plaintiff and defendants, not upon any 
trust of or to such or the like purport or effect as afore- 
said, but by reason of the testator^s knowledge of the 
sympathy of the plaintiff and defendants with his religious 
views, and his wishes in relation to the college ; and it 
prayed that the rights and interests of all persons in, or 
with regard to^ the. said freehold hereditaments and the 
said leasehold messuages^ and other leaseholds devised and 
bequeathed by the will, might be ascertained and deter- 
mined by the Court ; and for these purposes that all proper 
and necessary inquiries and accounts might be directed 
and taken. The defendants, by their answer, admitted 
that they believed that the testator, when he made his will, 
expected that they would apply such portion of his pro- 
perty *' as they might lawfolly and validly apply," or ** so 
fiur as it would be allowable by law so to do," or ^ so far 
as they might lawfully do so," for the benefit of the col- 
lege ; that it was the desire, and they think it probable 
that it was the intention, of the testator that they should 
apply, for the benefit of the college, ^ some portion, and 
probably the whole of such portion, of the residuary estate 
as was allowable by law ;" and that the expressed wish 
and hope of the testator was, that " as to his residuary 
estate generally, or some portion of it, and therefore, so 
for as it consisted of property, a devise of which to charity 
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Statement, 



of the college ; but the defendants submitted, whether the 
same portions were devised and bequeathed upon any 
trust. The cause came on to be heard on the 2nd of July, 
1864, and on the 10th of the same month inquiries were 
directed for the heir-at-law and next of kin, and it was 
ordered that the Attorney-General should be served with 
that decree. The chief clerk, in December, 1864, certified 
that no person had come in pursuant to the advertise- 
ments, and that he was unable to certify who were the 
testator's heir-at-law and next of kin. 

The cause came on to be heard (12th June) on further 
consideration. 



Argument, 



Mr. Malina^ Q.C., and Mr. J. Napier Higgins were for 
the plaintiff, and opened the case. 

* 

Mr. Wickena^ for the Attorney-General, submitted that 
the Crown ought to be represented in the suit, and that 
there ought to be an inquiry as to the property comprised 
in the will, and as to the nature of the instructions under 
which the will was prepared. 

Mr. Craigy Q.C., and Mr. Potter^ for the defendants, 
opposed the application. 

After some discussion the Court ordered the pleadings 
to be amended by making the Attorney-General a party 
to the suit. This was done, and inquiries were prepared 
on behalf of the Crown as to what real and personal estate 
the testator was seised and possessed of at his death, dis- 
tinguishing pure personalty from that having relation to 
land; also, whether property given by the will to the 
plaintiff and defendants, or any and what part of it, was 
intended by the testator to be held or applied by them 
upon any and what trust, or for any and what purpose 
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other than their mdividaal benefit ; and whether there was ^®^* 

any and what agreement or understanding between the Jobnstohb 

testator and the plaintiff and defendant as to the purposes Hamilton. 

to which the property, or any part of it, should be applied, ^y""^/ 

On June 22nd Mr. J. N. Higgina submitted, first, that, by 
sec. 42, rule 8, of 15 & 16 Vict. c. 86, service of the decree 
upon the Attorney-General was sufficient to bind the 
Crown, in the same way as if the Attorney-General had 
been originally made a party to the suit. Upon being 
served with the decrecy two courses were open to the At- 
torney-General : either to have applied for a rehearing, 
or, if further evidence had been thought requisite, to have 
applied by summons at chambers to add to the decree. 
Bat it was not competent for the Attorney-General now to 
ask for these fresh inquiries. 

Secondly, that the inquiries proposed were oppressive 
and unnecessary. If the Crown wanted an inquiry as to 
the personalty, which amounted to about 20,000Z. or 
30,0002., an information should be filed; and as to the 
real estate, if the Court should decide that there was no 
secret trust, the first proposed inquiry would be wholly 
nugatory. The second proposed inquiry was rendered 
unnecessary by the admissions in the answer; and it 
moreover involved a question of law, and not of fact : Zo- 
max V. Ripley (a). 

The residuary devisees and legatees ultimately resolved 
upon the following admission : — ^ That the plaintiff and 
defendants do not allege or contend, nor do they believe, 
that the testator intended them to enjoy the testator*s 
estate, or any part of it, beneficially." The result was, 
that, as to the freeholds^ the Crown made no claim, it 
being admitted that^ as the freeholds had been devised to 
trustees absolutely upon a secret trust, there was a good 
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(a) 3 Sm. & Giff. 48. 
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legal devise to them in trust for the heir-at-law, and that 
the Crown could not claim by escheat: Sweeting y. 
Sweeting (a) ; and that the only question was, whether 
the trustees could hold the leaseholds as against the 
Crown. 



Mr. MalinSy Q.C., and Mr. Higgins now submitted that 
the trustees, where there was no trust upon the &ce of the 
will, were entitled^ as the legal representatives of the tes- 
tator, to hold not only the freehold estate^ but also the lease- 
hold. As in the case of LomdX v. Ripley^ this testator 
had giv^en property to these trustees, knowing that the 
trusts would be carried into effect, and they claimed, as 
Mrs. Ripley did, to retain it, and to do that which they 
knew the testator would have done. The law, no doubt, 
was in a peculiar position, and the distinction between 
freeholds and other property was an anomaly. In the 
case of Middleton v. Spicer {b), to which all the law upon 
the subject was traceable, there was a gift upon an express 
trust, and both the trust and the gift were held to be void ; 
and all the eases in which it had been held that, where 
personal estate had been given to trustees upon trusts that 
failed, there was, in the absence of the next of kin, a 
resulting trust in favour of the Crown, were cases of ex- 
press trust: Taylor v. HaygaTth{c)^ Barrow v. Wctd^ 
kin (rf), Rittson v. Stordy (e), Dacre v. Patrickson ( / ), 
Read v. Steadman (g). In this case there was a secret 
trust, and the devise was good at law: 1 Jarm. WiUsy 
206, note 6; Boe d. Burdett v. WrighUQC). The Crown 
could only claim this property by prerogative as bona 
vacantia^ which was not the case here, as the plaintiff and 
defendants were in legal possession, and they were enti- 



(a) 33L. J. Ch.21L 
(h) 1 B. Ch. C. 201. 
(c) 14 Sim. 8. 
{d) 24 Beav. 1. 



(c) 3 S. & G. 230. 
(/) 1 Drew & S. 182. 
(g) 26 Beav. 495. 
(h) 2 B. & Al. 710. 
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tied to keep it : 1 Bl. Cam, 298 ; Burgess v. Wheate (a), 1885. 
Russell V. Clowes (b), Cox v. Parker (c)y Cradock v. johnstonb 
Owen(ci), Henchman v. The Attorney^ General {e). 



V. 

Hamilton. 



Mr.. Craig, Q.C., and Mr. Potter submitted that the 
defendants had a good title not only as legatees^ but as 
executors. The devise was perfectly valid, ^ and not 
within the provisions of the Statute of Mortqaain* The 
11 Geo. 4 & 1 Will. 4, c. 40, expressly reserved the 
rights of executors where there were no next of kin. 
The only question was, whether the Court would raise 
a resulting trust in favour of the Crown where there were 
no heir-at-law and no next of kin. K the rule laid down 
in Middleton v. Spicer were, that the executors could not 
hold as against the Crown, still the effect of sect. 2 of the 
11 Geo. 4 and 1 Will. 4 waB to supersede that rule, and 
the bequest would remain good at law. But if the Mort- 
main Act applied, and the provisions in reference to 
express trusts did not apply here, then the bequest was 
swept awBy, and there remained a good will: Boson v. 
Str€Uham{f)j Adlington v. Cann(g\ Powell y, Meritt (h). 



Argument, 



Mr. Wickens was not called upon. 



The Vicb-Chancellor : — 

The argument upon the stat. 1 1 Geo. 4 & 1 Will. 4, 
c. 40, has entirely failed. The 2nd section of that statute 
I understand to amount to this, that it declares in what 
respect there shall be no alteration in the law, just as the 
1st section states how the law is intended to be altered. 
My opinion certainly is clear, that the doctrine in the case 
of Middleton v Spicer, which has been so repeatedly acted 



(a) 1 Ed. 177. 
(6) 2 CoU. 648. 

(c) 22 Beav. 168. 

(d) 2S. &G. 241. 



(«) 3 M. & K. 485. 
(/) 1 Ed. 508. 
{g) 3 At. 141. 
(h) 1 S. & G. 381. 



Judgment. 
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upon, is the law of this Court ; and that there is no jost 
foundation for the argument, that the authority of that 
ease was altered or intended to be altered in the slightest 
degree by the 2nd section of the 1 1 Geo. 4 & 1 Will. 4, 
c. 40. In the case of Muckkston v. Brown (a), which is 
one of the most instructive cases of this kind, I understand 
the law to have been laid down in this way — ^that if a 
testator gives to executors, to whom he has applied to act 
as his trustees, the residue of his real and personal estate, 
and they agree to take upon them the execution of such 
trusts as he shall declare, i. e. not to take beneficially, and 
he happen not to declare any, the case is within the equity 
of this Court, and the heir has a right to be heard to say 
that no trust was duly declared. 

In this case these gentlemen, whether as executors or 
as devisees or legatees of the chattels real, which were 
assets of the testator, have admitted that the intention of 
the testator was a charitable purpose, and admitted, more- 
over, that there was no intention that they should take 
beneficially, and therefore it seems to me that this is a 
case in which the chattels real go to the Crown, and I 
shall make a declaration accordingly. I wish to express 
my opinion as to the propriety of the conduct of these 
gentlemen in clearly and distinctly stating, both upon 
the bill and answer, what truth and honesty required 
they should state, though they were not legally bound to 
state it, in order to guide the decision of the Court. What 
they have got has been got in the most laudable way. 
The declaration will be, that these gentlemen take the 
freeholds; that the gift of the leaseholds is void, and that 
they belong to the Crown. Direct inquiries as to the 
leasehold estates, and an account as to the rents of the 
leaseholds, and reserve further consideration. 



(a) 6 Ves. 62. 
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HE plaintiff in 1820 married Samuel Smith, who, Bill by the 

widow of ft 

under his father's will, was tenant in tail in possession tenant in tail 
of certain real estates devised by the will of his father, fl'J^^^i^'years 
who died in 1822, to the said Samuel Smith and the after his death, 

TOO praying for a 

heirs of his body. In 1829 Samuel Smith died, leaving declHrution 
one son and his widow surviving. The son died in 1831, wi^entitied to 
and upon his death questions arose amoncf the devisees of ^^^^^ *^"* ^^ 

* * ^ her deceaiKed 

his grandfather's will ; but in 1837, under certain inden- husband's real 
tures, the hereditaments were conveyed to some of the missed with 
defendants and to other persons, and part of the here- ^^*^^^^ j. ,„ 
ditaments were sold. interest in 

land within 

After the death of Samuel Smith, the plaintiff married the meaning 
one William Marshall; and in 1860 she and her husband will. 4, c. 27. 
filed this bill, praying that it might be declared that they, 
in right of the widow, were entitled to dower, for an 
account of the real estate of which her late husband was 
seised for an estate of inheritance, that the plaintiff might 
be let into possession of one third part, and be declared 
entitled to hold it for the life of the said Mary Marshall 
for her dower, and if necessary that a commission to 
assign dower might issue, and also for an account of the 
rents and profits received since the death of Samuel 
Smith. 

The bill alleged that the several purchasers had fiiU 
notice prior to their conveyances that the plaintiff was 
entitled to and claimed dower out of the said heredita- 
ments, and that no provision or settlement in lieu of 
dower had ever been made upon the plaintiff Mary Mar- 
shall. 

Mr. Malins (and Mr. Hardy for Mrs. Marshall). — Argument, 
The only defence to this bill is the lapse of time. In the 
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interpretation clause of the 2 & 3 Will. 4, c. 27, the 
word tenant in dower means a doweress in actual seisin; 
but as in this case no assignment of dower had ever been 
made to the widow, the act had no application. No doubt 
if, after her husband's deaths dower had been assigned, 
and she had been dispossessed adversely for twenty years, 
she would have been barred by the act. 

The 3rd section had no application to this case^ because 
this was not a claim to an estate of a deceased person, 
but the claim of a widow to her own estate. 

There was here, in fact, no adverse possession, because, 
until dower was assigned^ the possession of the heir or 
devisee was the possession of the widow. The time spe* 
cified by the act did not run till after, the heir or devisee 
had refused the dower, and from that refusal the action 
must be brought within the twenty years. 



Mr. Osborne, Q.C., Mr. Archibald Smith, Mr. Bacon, 
Q.^Q.9 Mr, C ffall, and Mr. Jessel, for the several de- 
fendantS; contended that the claim was barred both by 
the statute and by the plaintiff's laches. 

Mr. Matins was heard in reply. 

[The following cases were cited, but the Vice-Chancellor 
considered that they did not govern the present ques- 
tion: — Cottington v. Fletcher (a)^ Ooode v. Job(Jb\ Mit- 
fordd^ Pleading y 4th ed. (c), Park on JDowerXd), Qilberton 
Tenures, 1st ed.(^), Dean of Ely v. Bliss (f), Bryan y^ 
Horsman {g\ Moodie v. Bannister (h), Cholmandeley v. 
Clinton (i), Wentworth's Prec, ed. 1799 (j*), JBamford 



(o) 2 Atk. 155. 
(6) 28 L. J. Q. B. 1. 

(c) 265, 299, 319, 420. 

(d) 283, 311, 334, 355. 

(e) 27. 



(/) 2 De G. M. & G. 459. 
Ig) 4 East. 599. 
{h) 4 Drew. 432. 
(0 2 J. & W. 139. 
U) 159. 
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V. Bamford{d)y Nepean v. Knighi(J>\ Jatnea v. Salter (<?), 
Slagden v. Bradhear {d\ Bat^mun v^ Finder {e\ Grant 
V. Ellis {f)j Skelfoi'ds Real Prop. ,Stats. {ff),. William v» 
Gwyn{K)y Coke Litt., C, "Dower ^\i\ Pickering y. Lord 
Stamford (J) t Howe v. Power {h), Reg. v. Inhabitants of 
N. Weald Basset (ly] 

The Vice-Chancellor : — 

The plaintiff in 1829, upon the death of her husband, 
became entitled to have her dower assigned to her by 
proceedings to be taken at law. There might have been 
a question, if such proceedings had been taken, whether 
such assignment of dower would not have created a diffi- 
culty. However, upon the proceedings before this Court, 
it must be taken by both parties that the right to this 
dower accrued to the widow in 1829 ; and this bill was not 
filed till 1860, that is to say, not till thirty-one years after 
the right accrued. The question has been argued by 
reference to the Statute of Limitations of 1833. That 
statute contains a set of enactments which expressly and 
distinctly refer to rights which were formerly enforced by 
actions which were purely legal, and to proceedings which 
were taken in courts of law as distinguished from courts 
of equity; and contains a set of enactments which are 
distinctly applicable to questions purely equitable — that is, 
where the questions are to be decided upon bills filed in 
this Court. It seems to me, therefore, that I must con- 
sider that what the Court has. to decide is a question 
which is purely equitable : and although it may be very 
useful to hear comments upon enactments which relate to 



(a) 6 Hare, 203-206. 
(6) 2 M. & W. 894. 
(c) 3 Bing. N. C. 644. 
(rf) 12 Ves. 466. 
(e) 3 Q. B. 574. 
(/) 9 M. & W. 113. 
{g) 141, 144, 163. 



(h) 2 Wms. Saunders, 
(note). 
(0 H. 36, 38, 40. 
(J) 2 Ves. 681-583. 
(k) 2Bos. &P. N.R. 1. 
(0 2 B. & Cr. 724, 
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But this case must be decided upoa those enactments of 
the statute which prescribe what is to be done in regard 
to rights which are to be barred by length of time when 
such questions occur in courts of equity. Before the suit 
in the celebrated case of Cholmondeiey v. Clinton (a)^ the 
minds of lawyers had been greatly perplexed by questions 
which arose as to length of time. Sir W. Grant, one of 
the greatest judges who ever presided in any court in any 
country, in his memorable judgment in that case — closely 
reasoned— came to the conclusion that a period of time 
of more than twenty years had not barred the right of the 
Marquis of Cholmondeiey. That judgment was satis- 
factory to the minds of some great lawyers, but to those 
of others as great it was not so ; and when the case after- 
wards came before Sir Thomas Plumer, who succeeded 
Sir W. Grant, afler arguments which were, perhaps, more 
ably conducted than any other arguments ever were in this 
Court, that learned judge in a masterly manner exposed the 
unsoundness of Sir W. Grant's judgment, and in the end 
satisfied the mind of every lawyer that Sir W. Grant's course 
of reasoning was based upon propositions which would not 
stand the test of close examination. The judgment of Sir 
Thomas Plumer was accepted by every lawyer, and it still 
remains a sound equitable doctrine of this Court. The 
case was carried to the House of Lords, ai^d tlve judgment 
was by Lord Eldon and Lord Kedesdale |iffirmi94;^i&i^d 
they were so satisfied with the soundness and ftcguraey of 
it, that they implicitly adopted it, and did i^ot(t;}iii)k it 
necessary to enter into an exposition of the poij^ts w^ch 
had been argued, and which, probably, they .ottherwise 
would have done, but they contented themselves by stating 
that it was the law of this Court. That law has, I thinkj 
been very clearly and concisely stated by Sir Thomas 
Plumer in his judgment in Cholmondeiey v. Clinton (a). 
That passage was taken from Lord Eedesdale's judgment 

(a) 2 J. & W. 152. 
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in the case of Hovenden y. Lard Annesley^ and I will read 
it now : — ** I think the rule has been laid down, that every 
new right of action which accrues to that party, whatever 
it may be, must be acted upon at the utmost within twenty 
years. In every case of equitable title (not being the case 
of a trustee whose possession is consistent with the title of 
the claimant), it must be presamed within twenty years after 
the title accrues." This is a bill in equity by a lady who 
for thirty-one years slept upon her right, and acquiesced in 
the possession of the heir, and who sought neither in a 
court of law nor of equity to recover, by any legal or 
equitable process, her right to dower ; and, in my opinioQ, 
her right has been barred by the Statute of Limitations, 
and the bill must be dismissed, and with costs. 



1S66. 

Marshall 
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Smith. 

Judgment. 



MOOKE V. BARBER. 

In this case the bill was filed by the plaintiff as residuary 
legatee for .the administration of the personal estate of one 
Anne Wilson, the testatrix in the cause. 

On the 4th of June, 1848, Anne Wilson was divorced 
a tnensd^ et tkaro from her husband, and by a decree of 
the Coart the husband was decreed to pay to her £350 
per aimum by way of alimony. 

By her will, dftted 1859, reciting the sentence of divorce, 
and that the Court of Arches had awarded her 350/. per 
annum by way of permanent alimony, payable quarterly, 
during the joint lives of herself and her husband, and 
reciting .further that she was then possessed of certain 
moneys and securities which had been acquired by savings 
out of her permanent alimony, she thereby gave and be- 
queathed certain specific and pecuniary legacies, and all the 
arrears of her alimony, and all such moneys as consisted of 
savings firom her permanent alimony of which she should be 
possessed at the time of her decease, together with all the 
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Bequest by a 
married 
woman di- 
vorced a 
merud et 
ihoro of the 
savings of 
alimony 
awarded by 
the Eccle- 
siastical Court 
— Held, good 
against the 
marital right. 



44 



CASES IN CHANCERY. 



1865. 




Statement. 



residue of her personal estate and effects, unto the plaintiff, 
her executors and administrators, subject to the payment of 
all her just debts, funeral and testamentary expenses, and 
to the legacy duty upon the specific bequests. She ap- 
pointed the defendant executrix of her will. 

The testatrix died on the 13th of April, 1863, and her 
will was proved by the defendant in September, 1863. In 
addition to the alimony, under the decree of the Court of 
Arches, the testatrix, under the will of her mother, dated 
in 1821, and of her brother, dated in 1837, was entitled for 
life to her separate use to the interest derived from con- 
siderable sums of money. At her death she was possessed 
of considerable personal estate, saved partly firom alimony 
and partly from the life estate in other funds. 

The bill alleged that the defendant had obtained pos- 
session of the personal estate of the testatrix, obtained from 
her savings from her alimony and her separate estate, and 
had refused to transfer the same to the plaintiff. The 
husband of the testatrix had not been made a party to the 
bill, but on the hearing of the cause the plaintiff had 
undertaken to serve him, and upon this occasion the usual 
administration decree was made. On the 24th of June, 
1864, John Wilson obtained leave to attend the proceed- 
ings in the cause, and obtained an addition to be made to 
the decree; viz., that, in addition to the accounts and 
inquiries directed by the decree, an inquiry should be 
directed ^* What part of the personal estate of the testatrix 
consisted of savings firom her alimony and accumulations." 

In pursuance of the order, the chief clerk certified that the 
personal estate of the testatrix consisted of 1650Z. 155. Sd* 
and 366/. 5s. Sd, stock, which were savings from alimony, 
and 366/. 5s. 3c/., separate estate; and also 170/. cash, 
savings from alimony, and 41/. lis. firom separate estate. 



Argument. 



Mr. Bacon, Q.C., and Mr. Freeman opened the plain- 
tifi^s case, but were stopped by the Court 
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Mr. Malins, Q.C/, and Mr. Fisher, for the husband, 
contended that a married woman possessed a testamentary 
power over her separate estate and the savings out of it; 
there was no such rule as to alimony, which was not sepa- 
rate estate at all. Alimony was a payment directed by 
the Court to be made by a husband for the maintenance 
and support of his wife, and the amount of it varied ac- 
cording to the circumstances of the case. In no case 
would the Court award more than was sufficient for suit- 
able maintenance, and this negatived the idea of there 
being any savings at all. Any excess was an excessive 
payment, and this Court, which always regarded the real 
nature of any transaction, would hold that all moneys paid 
as alimony which were not expended for the purpose 
which the Court in awarding alimony against the husband 
had only in view, and which therefore were not necessary, 
were held in the nature of a residuary trust for the husband. 
K the Court should feel any difficulty in declaring the 
husband's rights in the present state of the pleadings, the 
husband would file a bill. 

[They cited Molony v. Kennedy {a)j Messenger v. 
Clarke (5), Digby v. Howard (c\ S, C. on Appeal (d)j Brooke 
V. Brooke (« ), Barrack v. Mc Culloch (f ), Stones v. Cook (y), 
Vandergucht v. De Blaguiere (A).] 

Mr. Springall Thompson -hf^esirei for the executor. 



1805. 




Argument. 



The Vicb-Chancblloe : — 

It is difficult to see upon what principle this claim of 
the husband can be maintained. The bill is filed for the 
administration of the assets of the wife. By her will she 
recites that there had been a divorce a mensd et thoro, and 



(a) 10 Sim. 254. 
(h) 5 Ex. 388. 
(c) 4 Sim. 588. 
\d) 2 CI. & Fin. 634. 



(e) 25 Beav. 342. 
(/) 3 K. & J. 110. 
(g) 7 Sim. 22. 
(A) 8 Sim. 315. 
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a consequent decree for alimony against her husband. In 
this state of things she, reciting that there had been a decree 
for divorce and for alimony, bequeaths to the plaintiff 
her savings out of the moneys which she had saved under 
that decree. The parties to the suit and the proceedings 
under it are the residuary legatee and, strange to say, the 
husband and the executor ; and what the Court has to con- 
sider is, what is the proper order for the administration of 
the wife's estate. It is a singular feature in this case that 
the husband should appear in it, seeing that by a decree 
of the Ecclesiastical Court he has been deprived of his 
character of husband, and has been ordered to pay to the 
wife the costs of that suit in which he was decreed to 
pay the alimony from which the fund now to be admi- 
nistered was derived. After his wife's death he appears in 
court to claim payment to him of the sum that remained 
unexpended by his wife out of the moneys he was decreed 
to pay towards her support. There seems an anomaly in 
such a claim. 

No doubt that, as has been contended, the husband 
remained the husband, there being only a divorce a mensd 
et thoroy and therefore he was entitled in his marital right 
to become her legal personal representative. If he was so 
entitled, why did he not make himself her legal personal 
representative ? — ^because, in that capacity, he could have 
dealt with his wife's assets. But here is a will unimpeached 
and unimpeachable, by which the wife has disposed of all 
her property, including that which she had acquired by one 
of the highest of all rights, a decree of a court of law, and 
which was pronounced in derogation of the husband's 
marital right. Then, upon what intelligible principle can 
it be contended that there remains a right in the husband 
to these savings from the alimony to deal with them as 
his own ? It is said that this case is like that of Dighy v. 
Howard (ja), where it was held that if a husband be ordered 

(rt) 4 Sim. 688. 



CASIS K CHAXCKRT. 

to pa J money for m particiiLKr purpose^ and dnt purpose 
does not arise, die Court will consider that the marital i^t 
has ranained attaching to die pcopertr which was directed 
to be so applied. Bntwhatwas the position of the Ihichess 
of Noifirik in that case f She was a Innatie entitled to a 
laige sum by way of pin-money, whidi had not been paid* 
and a bill was filed by her legal personal i cp r cscn tative* 
who claimed the money npon a perfccdy intelligible 
ground so fiu* as it went. According to the coorse of 
decisions in this C^onrt as to the sqiarate property of a 
wife, the husband, if he has not paid urtiat is due to his 
wife in respect of her separate property, is hdd to be 
entided to keep it, npon the assumption that she had con* 
sented to his retaining it. No one can doubt that, if the 
wife chose to demand payment, she could have got her 
money ; and therefore it was said that, by her not doing 
so, she consented to give it up. But in the case of the 
Duchess of Norfolk the presumption of consent could 
not have arisen, as she was not in a condition to con- 
sent to anything. That riew was entertained by the 
Vice-Chancellor of England, and he directed an account 
of the arrears. But when his decree came to be ex- 
amined in the House of Lords, in Howard v. Dighy {a\ 
another principle was found to intervene ; and it was this 
— that if a trust be created for a purpose which wholly 
fails, the Court will not interfere at all ; and as the pur- 
pose for which the trust was created was to supply her, as the 
presumptive Duchess of Norfolk, with things which, when 
she came to enjoy that rank, she was incapable of using, 
the Court declined to interfere. The House of Lords 
reversed the decision of the Vice-Chaneellor of England, 
and dismissed the Bill. But how does the principle in 
that case apply to one like this, in which, by a decree of a 
Court, there was taken from this husband an annual sum 
of money, which was ordered to be paid to his wife in the 

(o) 2 CI. & Fin. 634. 
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shape of alimony ? It is said she did not require it, and 
that the purpose for which it was directed to be paid failed. 
Bat how does that appear ? The Court which ordered this 
money to be paid did so in derogation of the marital right, 
and by the decree the husband lost the right of cohabita- 
tion, and had to pay a certain amount at stated intervals 
for alimony in order that his wife might live in a proper 
position. That money haying been ordered to be paid 
under the force of a decree of a Court of Divorce, how 
can the husband say now that she has not applied it to 
and for her own purposes ? The Court would not, of its 
own motion, have ordered an inquiry whether she had 
saved any money out of her alimony, for it was her pro- 
perty, and she had maintained herself out of it, and had 
saved something after answering the purpose for which it 
was paid, and which savings were now vested by law in 
her legal personal representative. Where is the equity of 
the husband to this fund ? The principle in the case of 
Digby v. Howard is against this claim. Upon what 
possible equity can I take out of the hands of the executor 
the money which was clearly that of the testatrix by a 
decree of a court of law, and was impressed by the trusts 
of her will, and give it back to a person who had been 
ordered to pay it by an adverse decree ? I wish distinctly to 
put my decision upon this ground — that the law has made 
this money assets of the wife, and that the husband has no 
equity to come into this court and get back alimony, any 
more than a wife has to get paid arrears of alimony. If 
arrears of alimony cannot be a subject of equitable relief 
for the wife to have, much less is there any equity in the 
husband to institute a suit for the purpose of getting back 
alimony. The husband having thought it right to make 
this claim, the proper way to have asserted it would have 
been, not to have preferred a claim in this suit, but to have 
filed a bill to get back the money out of the hands of the 
person in whose hands it was now placed. 
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The dedantiom win he ib these teKV5>— IW putMS 
hxmg wamd mU quesdoDS as to tiie jnmfictioii of the 
Court, the assets nnst he administered aoeoiidEiiig to the 
terms of the pimjcr of the hill, and the husband nrast par 
his own eosts and the eosts of that inqaiir whiA was 
direeted at hb request for his henefit»hiit whidi has fiiled 
so fiff as he is ooneemed. 






SPIRETT V. WILLOWS- 

lUE bOl in this case was filed by a creditor of H« 
Willows, praying that a deed dated the 15th of Sep- 
tember, 1862, might be set aside as void as against the 

plaintiff. 

By a settlement executed on the marriage of Mr. and 
Mrs. Willows on the 13th of March, 1861, a sum of 
4000Z. secured on mortgage, the property of the intended 
wife, was assigned to trustees, upon such trusts as should 
by an indenture of even date be declared thereof. A deed 
of even date was accordingly executed by the husband and 
wife, whereby it was declared that the trustees of the said 
deed should stand possessed of the sum of 2000/., part of 
the said sum of 4000/., and interest thereon, on trust for 
the said intended wife for life to her separate use, without 
power of anticipation, and after her death upon trust for 
her children equally; and in case there should be no 
children of the said marriage, then on trust for certain 
persons named, who were relatives of the wife. And it 
was thereby further declared as to the sum of 2000/., being 
the other moiety of the said sum of 4000/., that the same 
should not be in any way subject to the trusts of the set- 
tlement thereby made, but should, whilst it remained on 

VOL. V. E 
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the security aforesaid, be held by the trustees in trust only 
for the said Elizabeth Willows, her executors, administra- 
tors, and assigns, and when realised be paid over to her 
or them in the same manner as she or they would have 
been entitled to receive the same in case the before- 
mentioned assignment and the then present indenture had 
not been executed. 

The marriage was duly solemnised. 

On the 15th of November, 1861, the husband and wife 
executed a deed between themselves of the first part and 
the trustees of the second part, whereby, after reciting the 
above settlement, the whole of the 2000/. was assigned to 
said Willows and Jackson during Mrs. Willows's life upon 
trust to pay the interest to her for her sole and separate 
use, without anticipation, and after her death to the hus- 
band for life, and after the decease of the survivor, in 
trust for their children ; in default of children, to John 
Willows and Sarah his wife, the father and mother of H. 
Willows, for their lives and the life of the survivor ; and 
after the death of the survivor of them, for such of the 
brothers and sisters of H. Willows as should be living 
when the said trust-moneys should become payable, and 
the issue of such of them as should be then dead leaving 
issue; and in default of such children and issue as last 
aforesaid, in trust for the next of kin of the husband 
And it was ftirther provided that in case Mrs. Willows 
should die in the lifetime of her husband without leaving 
children, it should be lawful for the husband to appoint a 
life interest in the said sum for any wife whom he might 
marry, for her separate use, and among his children by 
any ftiture wife, which appointment in favour of such 
children was to have precedence over the trusts therein- 
before contained in favour of his father, mother, brothers, 
and sisters. 

There was no issue of the marriage, and on the lOtb 
of April, 1861, the husband was adjudicated a bankmpti 
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and the plaintiff, a creditor^ filed this bill to impeach the 
deed of November 6. The husband filed an affidavit in 
the cause, in which he denied that the deed was exe- 
cuted to defraud the plaintiff or his other creditors. He 
swore that, &s regarded the plaintiff, he believed his debt 
was fiiUy covered by security. 

He further deposed that at and after the time of the 
execution of the said settlement there remained unsettled 
property much more than sufficient to pay all his debts 
and liabilities, including the amount due to the plaintiff, 
and that he had in a schedule set forth a full, true, and 
correct Account of the same. The schedule showed a 
surplus of assets over liabilities of 53Z. Ss. 9d. 

Mrs. Willows deposed that her marriage with her 
present husband was opposed by her relatives, who urged 
upon her that the whole of the 4000Z. should be settled at 
once ; but it was ultimately agreed between herself and 
her husband that 2000Z. should be retained, in order to be 
settled after their marriage on trust for the benefit of 
herself, her husband, and their children, and subject 
thereto on trusts for the benefit of her present husband's 
relatives. 
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Mr. Malina and Mr. Phear for the plaintiffs. — It is in 
evidence that at the date of the deed of November, 1861, 
the defendant H. Willows was largely indebted, and it 
is plain that the only purpose of that instrument was to 
defeat his creditors. It was clearly, therefore, a voluntary 
settlement, executed by a person largely Indebted^ and was 
therefore invalid as against creditors. The only question 
could be as to the wife's equity to a settlement, but it was 
distinctly provided by the marriage settlement that this 
2000/. should not be settled^ — ^in other words, the lady 
deliberately elected that this sum should become the 
property of her husband; and if so, in the event that 
had happened, it was the property of her creditors. Even 

E 2 
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conceding to the defendants the ordinary rule of the 
Court as to the amount, it was clear that one-half the 
wife's property was settled on her. 

[They cited Warden v. Jones (a), Gilbert v. Lewis (5).] 

Mr. Bacon and Mr. De Oex for Mr. and Mrs. Willows. 
— The deed of the 15th of November, 1861, could not be 
impeached in this Court. 

First, by the language of the marriage settlement the 
2000/. was to be held in trust for the wife. The words 
were: — "That the 2000Z., while it remained on the se- 
curity of the mortgage, be held in trust only .for Mrs. 
Willows." This was enough to create a trust for her 
separate use : Shewell v. Dwarris (c). Ex parte Ray («/), 
Adamson v. Armitage{e). Technical words were not neces- 
sary to create a trust for the separate use of a wife: 
Darley v. Darley(J). Again : the husband was not largely 
indebted, or at all, at the date of the settlement, as, accord- 
ing to the evidence, there was a surplus above debts ; and 
if so, the deed could not be impeached : Skar/Y. Soulby (jsi). 
At all events, the transaction was not fraudulent within 
the meaning of the Bankruptcy Consolidation Act, 1859. 
But even supposing the deed void as against the husband's 
creditors, the wife's equity to a settlement was clear ; and 
on the question of amount this was a case on the authori- 
ties for settling the whole : Smith v. Smith (A), Dunkley 
V. Dunkley (i)y Squires Y,Ashford(Jc\ Re Welchman(jy 

Mr. Nalder appeared for the trustees of the settlement. 

The Vice-Chancellor (without calling for the reply):— 
The first question is, whether the property in question 



(a) 2 De G. & J. 76. 
(h) 1 De G. J. & Smith, 38. 
(c) 1 John. 172. 
{d) 1 Madd. 199. 
(e) 19 Ves. 415 ; s. c. G. Coop. 
283. 



(/) 3Atk.399. 

(g) 1 M. & G. 364. 

(h) 3 Giff. 121. 

(») 2 De G. M. & G. 390. 

(it) 23 Beav. 132. 

(/) 1 Giff. 31. 
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was settled to the separate use of this lady. It seems to 
me that it certainly was not. The settlement recites the 
situation of the 4000Z. secured by a mortgage which was 
the property of the wife at the time of the marriage, and 
recites that she is absolutely entitled to that sum ; which 
was conveyed to such uses as she should^ whether covert 
or sole^ by deed or will direct or appoint, and in default of 
such direction or appointment to the use of her, her heirs 
and assigns, for ever. It was, therefore, part of her per- 
sonal property, which, but for the operation of the settle- 
ment made upon the marriage, would, by the fact of 
marriage, have become the property of the husband. The 
marriage settlement is a settlement of 2000/., part of the 
4000/., and it is thereby declared and agreed that 2000/., 
the remaining half of the 4000/., and of which no trusts 
have been before declared, *' shall not be in any way subject 
to the trusts of this settlement, but shall, while the same 
remains on the present security, be held by the trustees in 
trust only for the said Elizabeth Story, her executors, 
administrators, and assigns, and when realised be paid 
over to her or them in the same manner as she or they 
would have been entitled to receive the same in case the 
before-mentioned assignment and the then present inden- 
ture had not been executed." If the before-mentioned 
assignment had not been made, the property would clearly 
have remained her property, and would have become the 
property of the husband by the fact of his marriage. It is 
said, however, that this declaration that "^ while the pro- 
perty remains on the present security it shall be held by 
the trustees in trust only for Elizabeth Story, as if this 
settlement had not been made,'' creates a trust for her 
separate use. It has been argued that the word " only " 
has the same e£fect as if the words had been " for her sole 
It seems to me that, looking at the context, it can 
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use. 



have no such meaning. On the contrary, the direction is, 
that the property shall remain hers as if this deed had not 
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been executed, antl be paid to her accordingly — that is, 
not to her separate use at all ; and therefore, being her 
property, by force of the marriage the marital right of the 
husband attaches, and, in my opinion, there are no words 
to create a separate trust for her separate use. 

That being so, the next question is, whether, looking at 
the date of the settlement of November, 1861, and at the 
situation of the husband, that settlement was executed in 
order to defeat and delay his creditors. The law upon 
that subject I apprehend to be perfectly well settled. It 
is not enough to prove that the husband was merely in- 
debted at the time ; it is necessary to show that he was 
indebted to a considerable extent, and that the settleaient 
in question removed property from the reach of his cre- 
ditors. When that question arises in this Court, it is not 
enough to protect a settlement of this kind to say that the 
property was of such a nature that it could not be taken 
in execution at law. 

In the case o( Richardson v. Sm<dlwood{d)y Sir Thomas 
Plumer clearly laid down the doctrine in a way that was 
recognised by Lord Cottenham in the case of Skar/y. 
SouWy {h). The property, as to a part, was of a kind which 
it was impossible to reach at law — shares in a newspaper 
and an interest in a partnership ; therefore, in this Court it 
is not necessary to show that the property was in such a 
situation as that it might have been taken in execution at 
law. Sir Thomas Plumer says in the case oi Richardson v. 
Smallwood{a)y " I do not recoUect^any instance of validity 
being given to a settlement where the party was lately 
indebted at the time, and subsequent creditors have applied 
for relief. All the cases say that the deed will stand if 
the party be not indebted and if it be not fraudulent. 
Being indebted is only one circumstance from which evi- 
dence of the intention may be drawn." And in that case, 
although relief was sought by a creditor who was not a 



(a) Jac. 556. 



(6) 1 M. & G. 64. 
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creditor at the date of the assignmentythe Master of the Rolls 
made a decree directing an inquiry with a view of impeach- 
ing the deed. In the present case no inquiry is necessary. 
The circumstances of the case are very plain^ for the hus- 
band has set forth a schedule containing la statement of his 
afiairs> in which the best account he can give of his affidrs 
is that, putting his assets on one side and his debts on the 
other, he would have had a surplus of 53Z. The case is 
one clearly, on his own statement, of a man largely in- 
debted, who makes a settlement of the property in question 
in this case, which has the effect of removing from the 
reach of his creditors the great bulk of his property. My 
opinion, therefore, is, that this deed cannot stand in this 
Court, but must be set aside. The question then is whether, 
if it be set aside, the wife is entitled to any settlement at all 
in respect of that equity which this Court recognises where 
her property is sought to be reached, or rather property 
which her husband has in her right is sought to be reached, 
in this Court. All the circumstances must be looked at 
in order that the discretion of the Court may be duly 
exercised. Here the counsel for the wife have pressed 
that the whole of the property ought to be settled on her. 
They have referred to the cases (and they are various) in 
which the Court has held that circumstances were so 
extraordinary as that the whole of the property ought to be 
settled upon the wife. Here, as in many other instances, 
the Court can only look at the settlement already made 
as something to be taken into consideration in estimating 
what is fair and proper to be allowed her for her main- 
tenance, the husband having ceased to be of ability to 
maintain her. In Bereaford v. Hob8on(a) all the pre- 
vious authorities were elaborately reviewed, and it was 
laid down that one-half of the amount of the property 
which the Court has to deal with was the utmost that 
could be settled on the wife. That, no doubt, has been 

(a) 1 Mad. 371. 
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repeatedly departed from. I think that the Court, in 
ordinary circumstances, considers that one-half of the 
property is a very fair amount to be settled on the wife. 
What ought to be looked at here is her condition in life, 
the amount already secured to her, and what the amount 
is which is now to be disposed of by the Court. She has 
already a life interest in 2000/. to her separate use. There 
is 2000Z. more. The husband's creditors come to set 
aside a settlement of the whole of that 2000/., and, in my 
opinion, the right of the wife should extend only to one- 
half of this sum of 2000/.; and to that extent, upon her 
and upon her children, a settlement should be made in 
the usual way. There remains then the question of costs. 
The subject-matter of the suit is only the 2000/. settled in 
November, 1861. The husband is insolvent and unable to 
pay any costs, and I think the trustees of the settlement 
of November, 1861, should have their costs out of the 
2000/. 
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March 7 th, 

IHIS bill was filed by one of three partners who had where a 
executed a deed of assignment for the benefit of creditors ^^tors"' 
aeainst the trustee of the deed and the two other partners. ^^^^^ * ^^ 

° ^ ^ ^ ofcompoaition 

asking to set aside a purchase of the trust property by the hondfide sold 

♦,n«f n^ *^® property 

fcTusiee. to a stranfcor, 

The plaintiflF, William Dover, had been for some time f„°^e^^enV* 
prior to March, 1863, in partnership at Dalston, in Cum- re-purchasedit 

at the same 

berland, with the defendants Johnson and Tipping, as price, and the 
cotton-spinners and dyewood grinders, under the firm of firmed by aU 
William Johnson and Company, and they were entitled, as ^ho^J^^^. 
such co-partners, to a lease for twenty-one years (of which c»ted the 

deed, and by 

about nineteen were still unexpired) of the mills and two out of 

works in which they carried on their business ; and also aJ^ees, a 

to certain valuable machinery, plant, and stock-in-trade. Y^}J^ ^^® 

On and before the 7th of March, 1863, the plaintiff and to set aside 

the sale was 

his partners, finding themselves in difficulties, executed dismissed 
two deeds, by which they assigned the mill and premises ^*^®'*' *^**- 
comprised in the lease for the residue of the term, and also 
all their stock-in-trade and joint personal estates and 
effects, to the defendant R. R. Buck, upon trust to sell and 
collect and receive the same for the benefit of all the 
creditors who should execute the deed, and to stand pos- 
sessed of and to pay the surplus to the assignees, their 
respective executors, administrators, and assigns, abso- 
lutely. Ten creditors came in and executed the deed, 
and proved for sums amounting together to 3386/^ 3^. 7d. 
Prior to the 16th of April, 1863, a Mr. Wilkinson 
offered 32002L for the property ; and Mr. Buck, at a meet- 
ing of creditors held on the 16th of April, 1863, stated to 
the meeting that he received such offer. After some 
discussion, it was agreed that the offer should be accepted. 
Subsequently, on the same day, a brother-in-law of the 
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plaintifiP, named Wood, offered to give 3110/. for the 
property, but it was then too late, as the defendant 
Buck contended, and Mr. Wilkinson was accepted as the 
purchaser. Shortly afterwards, Wilkinson offered to sell 
the property at the same price at which he bought it to 
the trustee Buck, who accepted the offer, and on the 22nd 
of April, 1863, issued a circular to his customers informing 
them that he had purchased the cotton-spinning and 
dyewood mill, and asking for their support. 

By an indenture, dated the 9th of July, 1863, and made 
between certain persons therein named of the first, second, 
third, fourth, and fifth parts, the defendants Johnson and 
Tipping of the sixth part, the defendant Wilkinson of the 
seventh part, and the defendant Buck of the eighth part, 
after reciting that the said several persons parties thereto 
of the first five parts were the only creditors of the firm 
who had executed the composition deed, and also reciting 
that all the persons who at the date of the said composi- 
tion deed were the creditors of the execution of the firm, 
except the parties thereto of the first five parts, had for a 
valuable consideration received by them released the de- 
fendant Johnson, the plaintiff, and the defendant Tipping ; 
and after reciting the sale to Wilkinson, and that the 
defendant Wilkinson had since the 16th of April, 1863, 
agreed to sell the mill and machinery to the defendant 
Buck, and that the several parties to the deed of the first 
six parts having been informed that in consequence of the 
defendant Buck having been a trustee under the deed of 
the 7th of March 1863 he could not properly become the 
purchaser of the property with a sufficient regard for the 
interests of the creditors and consistently with the rules 
of law, and being satisfied as to the sum of 3200il having 
been the highest tender for and the fiill value of the 
property, had accordingly agreed to sanction and confirm 
the purchase of the same by the defendant Buck from 
Wilkinson, and to execute a release to him thereof; it 
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was witnessed that the parties thereto of the first six parts 
did, at the request and by the direction of Wilkinson, 
ratify and confirm the purchase to the defendant Buck. 

The plaintiff subsequently filed this bill against the de- 
fendants Buck and Wilkinson, impeaching the sale, but 
he subsequently added by amendment the ten creditors 
who had executed the composition deed, and his two 
partners as defendants. The bill alleged that the de- 
fendant Buck procured himself to be appointed trustee of 
the above deed^ with the design and for the purpose of 
purchasing the mills, machinery, and stock-in-trade, in 
order to carry on the business for his own benefit ; and 
that in pursuance of this object, shortly before the date of 
the deed, he caused a valuation to be made of the property, 
and that aft^ its execution he took no steps to sell the 
property by public auction^ or any other effectual mode 
of disposing of it to the greatest advantage; but, on the 
contrary, neglected to give proper answers to inquiries 
made by persons intending to purchase, and in general 
conversation represented the value of the property as 
being less than it really was ; and finally, that he induced 
a Mr. Wilkinson (who acted throughout, the transaction 
solely as the defendant's agent) to make an offer of 3200/. 
for the purchase of the property. That on the 16th of 
April, 1863, he, Buck^ called a meeting of the creditors 
together, and laid before them the offer of Wilkinson^ 
which he represented as a bond fide offer, and urged them 
to adopt; but he did not inform them that he had re- 
ceived another offer of 3310/. irom a Mr. Wood, a 
creditor of the firm. That the creditors, trusting to the 
defendant's representations, authorised him to accept 
Wilkinson's offer. On the same day the defendant Buck 
took possession of the property, and a few days afterwards 
changed his residence to a house in the immediate neigh- 
bourhood. 

The bill charged that 3200/. was not the highest sum 



1866. 




SiaUmtnt, 



60 



CASES IN CHANCERY. 



1865. 

DOYBR 
V. 

Buck. 



Statement. 



tendered for the purchase^ but that the offer of Mr. Wood 
of 3310/. was in every way a fit and proper offer to have 
been accepted; that certain persons who, at the date of 
the composition deed, were creditors of the firm, besides 
those who executed it, had not released the firm ; and that 
the parties to the deed of the first five parts were not the 
only creditors of the firm whose debts were unpaid ; and 
that Mr. Wood was one of such creditors. 

The bill fiirther alleged that, upon Mr. Wood threaten- 
ing to file a bill, Mr. Carrick, Buck's solicitor, offered to 
pay him in fiiU, which offer Mr. Wood declined. 

The bill prayed that the sale of the mill, machinery, 
stock-in-trade, and premises, so made by the defendant 
Buck as aforesaid, might be declared to be firaudulent and 
void ; and that the same might be set aside ; and that the 
sum of 3200/. then standing in the Bank of Whitehaven in 
the names of defendants (by amendment), or the balance 
thereof (after payment of costs), might be repaid to the 
defendant Buck; that the defendant Buck might be re- 
moved from being a trustee of the composition deed, and 
that some proper person might be appointed in his place ; 
or that the said mill, machinery, and premises might be 
sold under the direction of the Court ; and for other con- 
sequential relief. 

The defendant Buck in his answer stated that he had 
only consented to become a trustee of the composition 
deed at the urgent solicitation of the Bank of Whitehaven, 
the largest creditor of the firm, and also of the plaintiff 
himself and his co-partners, and that at the time of his 
accepting the trust he had not the smaUest intention 
of purchasing the property. He denied that he had 
engaged any person, as stated, to make a valuation of the 
same. He also alleged that, although he had not offered 
the property for sale by public auction, yet he had taken 
what he believed to be the most effectual steps for disposing 
of the same by advertising the sale by tender in various 
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local and other newspapers ; that at the meeting of the 
creditors on the I6th of April a tender for 31102.^ made 
by Mr. Wood, who was a brother-in-law of the plaintiff, 
was handed to the chairman by the plaintiff; but inas- 
much as such tender was too late, and that of Wilkinson 
was the highest made, it was resolyed that his (Wilkinson's) 
offer should be accepted. 

** That the said defendant John Richard Wilkinson did 
not make his offer solely^ or in fact in any way whatever, 
as his agent for or on his behalf, or to conceal the purchase 
by him. Buck, from himself as such trustee as aforesaid, as in 
the said bill was untruly aUeged ; but he made the said offer, 
as was believed, on his own sole account only, after having, 
as defendant had since been informed by him, inspected 
the said property and valued it, or procured it to be valued; 
and a day or two after he had been declared the purchaser 
of the said property at the said price of 3200/., he offered 
to resell the same to defendant at that price, which offer, 
after some consideration and inquiry, defendant accepted, 
and accordingly became the purchaser of the said property 
at the said price of 32002.^ and such purchase by defendant 
was afterwards fiiUy explained to every creditor of the 
said firm then unsatisfied, and the said creditors assented 
thereto, and all the creditors of the said firm whose debts 
then remained undischarged or unreleased (except John 
Wood, in the said bill named) had since, by an indenture 
executed by them and by the said John Bichard Wilkinson, 
and dated the 9th of July, 1863, confirmed the said pur- 
chase^ and released to defendant all their interests in the 
said premises." 

The answer fiirther denied that Mr. Wood did not 
inform defendant's solicitor (a Mr. Carrick) of his intention 
to file a bill to set aside the sale ; but Mr. Carrick did^ at 
the request of all the creditors then remaining unsatisfied, 
and of Messrs. Johnson and Tipping, offer Mr. Wood, 
who had refiised to assent to the deed, payment in full ; 
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and he (Wood), at the instigation as he fully believed of 
the plaintiff, declined to receive payment. 

Mr. Bacon, Q.C., and Mr. Fry, for the plaintiff. — It is 
well settled by the highest authority that a trustee cannot 
himself purchase the trust property (a); and if there was 
an exception to this rule, it was only where the trustee had 
taken every possible means to effect a sale and had fiiiled. 
Here the trustee hail never taken the proper and most 
obvious course of offering the property for sale by public 
auction, but instead of doing that he resorted to a private 
sale to 'his own friend, and never informed the creditors 
that there had been other offers. 

Every debtor who executes a composition deed has a 
right to see the trusts properly carried out, whether there 
is any surplus or not. 

Mr. MalinSy Q.C., Mr. If. Brodricky and Mr. Babing- 
ton appeared for the defendants, but were not called on 
by the Court. 

The Vice-Chancellor : — 

The object of the bill is to set aside a purchase made by 
a trustee of certain property which he held in trust ibr the 
benefit of the creditors of the plaintiff and two of the 
defendants. The nile which prohibits trustees from pur- 
chasing the property of their cestuis que trust is so valuable 
that I should have been glad if I could have found enough 
in this case to enable me to apply it. 

In order to maintain a suit like the present, it is neces- 
sary to show that the plaintiff has an^interest in the 
subject-matter of it, and therefore it was incumbent on him 
to prove that he has a substantial interest in setting aside 
the sale of this property. I assume for the present that 

(o) Sugden'siVendors and Purchasers, 14th ed. pp. 69-687, and 
the cases there cited. 
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the trastee did not purchase this property at its proper 
Talue ; but even then it becomes a matter of speculation 
whether^ if this sale should be set aside^ there will be any 
surplus to which the plainti£F can be entitled. The plain- 
tiflfs interest depends on this result ; but in his bill he has 
himself named a price which he considers the fair value, 
and one which he would be willing to accept for the 
property, and that price is far below the sum necessary to 
pay all the creditors^ so that on his own showing there 
would be no surplus coming to him. 

But, apart from that question^ the rule in equity which 
invalidates a sale made by a trustee to himself is one which 
is subject to some qualification ; and where it can be shown 
that a person acting in a fiduciary position has openly and 
with perfect fairness, having the concurrence of all the 
persons who have a primary interest in the property, 
contracted for the purchase, the Court will not in every 
case set aside the transaction. The rule is not that the 
contract is necessarily void, but that if a sufficient case 
is made out it may be rescinded. All the persons really 
interested in this property had confirmed the sale to the 
defendant Buck. 

It has been argued that the plaintifi" has an interest in 
this suit, inasmuch as all the creditors were not parties to 
the deed of assignment, and that it was therefore incumbent 
on the plaintiff to see that their debts were paid; but 
the relief asked by this bill will afford no protection to the 
plaintiff in that point of view ; in short, I can see no safe 
ground for setting this purchase aside, and therefore the 
bill must be dismissed, but without costs. 
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HALL V. WATERHOUSE, 

Where there J OHN WATERHOUSE, by his wUl, dated December, 
^reaiMtato 1^1 9| deTised all his lands and hereditaments at Lindley, 
to a married jj^ ^{^^ countv of York, to his widow and three other 

woman, for '' ' 

her, her heirs, trosteeSy 4ipon trust to receive the rents and profits thereof 

ministratorB, antil the youngest of his eight children should attain 

foThoTand' twenty-one, and to apply the same for their maintenance 

their own use ^^^^ advancement in life; and when and so soon as his 

and benefit for ^ 

ever, free and youngest child should attain twenty-one^ then, among 

intermeddling Other things, he dcviscd to his four sons and their heirs 

herTu^Lnd certain lands. The testator died in 1825, leaving eight 

--Held, that children, four sons and four daughters, of whom only two 

a will by the . 

devisee passed daughters and one son attained twenty-one. One of the 
t e esae. jj^^gj^^jg^g^ Charlotte, married in 1836 John Roberts. In 

1857 the son died intestate and unmarried, leaving 
Charlotte Roberts and Sarah Waterhouse him surviving. 
No settlement had been executed on the marriage of 
Charlotte Roberts. 

By an indenture, dated the 16th of May, 1859^ between 
the testator's widow and B. Hanson, the other surviving 
trustee of the will of the first part, John Roberts and 
Charlotte his wife of the second part, Sarah Waterhouse 
of the third part, John Roberts of the fourth, George 
Crowther of the fifth, Charlotte Roberts of the sixth, and 
Sarah Waterhouse of the seventh part, certain freehold 
hereditaments at Lindley were, as to one moiety, limited 
to the use of such person or persons, and for such estate 
and upon such trusts, as Charlotte Roberts, whether covert 
or sole, and notwithstanding her coverture, should by any 
deed or will in writing appoint ; and in default of such 
appointment, to the use of Charlotte Roberts, her heirs 
and assigns, for ever ; and the other moiety of the said 
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herelitaments was limited to like uses in &yoar of Sarah 
Waterhouse. 

By an indenture dated the 17th of May, 1859, Charlotte 
Roberts appointed to her husband a yearly rent of £15. 

Sarah Waterhouse, by her will, dated September, 1860, 
gave, devised, and bequeathed all her real and personal 
estate whatsoever to Charlotte Roberts, upon trust to 
collect all moneys due to her estate, and to pay her debts 
and funeral and testamentary expenses; and after payment 
and satisfaction of the same, she gave, devised, and be- 
queathed all her moiety of her hereditaments in Lindley, 
and all the furniture and cash that might be in her pos- 
session, for her, her heirs, executors, administrators, and 
assigns, for her and their own use and benefit for ever. 
And she directed that none of her real and personal estate 
"should come under the control or intermeddling, nor be 
liable to the debts or interference, of her present or any 
future husband whatever." 

On the 11 th of January, 1864, Charlotte Roberts made 
her will in the following terms : — 

" By virtue and in exercise of the power of appointment 
given to me by an indenture dated the 16th of May, 1859, 
I hereby appoint and devise to certain persons named a 
moiety of all and every the hereditaments comprised in 
the said indenture; and 1 hereby also devise the other 
moiety of the same hereditaments which was devised to 
me by my sister Sarah Waterhouse for my separate use ; 
and in exercise of all other powers of disposition vested in 
me, 1 appoint, devise, and bequeath all other the real and 
personal estate which I am or shall at my death be able 
to devise and bequeath unto Charles Hall, Henry Hall 
Iredale, and David Binns, to hold the same and all other 
my real and personal estate," upon certain trusts to sell 
and dispose of the proceeds as therein mentioned. 

By a codicil, dated the 5th of February, 1864, the tes- 
tatrix bequeathed further legacies, and confirmed her will. 

VOL. V. F 
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She died on the 5th of April, 1864, leaving her husband 
surviving, and also the defendants Eh'zabeth Waterhouse 
and Ann Hirst, her eo-heiresses-at-law. 

The devisees of Charlotte Roberts filed this bill to ad- 
minister the trusts of her will. The husband of the 
testatrix, having disclaimed all interest in the real and per- 
sonal estate of his late wife, was not made a party to the suit 

The bill alleged that, under the devise by Sarah Water- 
house to Charlotte Roberts, the latter acquired an abso- 
lute power of testamentary appointment, which the bill 
charged was well executed. 

The defendants, the co-heiresses-at-law of Charlotte 
Roberts, contended that she had no testamentary power 
over the real estate devised to her by her sister Sarah 
Waterhouse, but that such real estate descended to the co- 
heiresses-at-law of the said Charlotte Roberts, and was 
now vested in them these defendants. 

They also contended that the will of Sarah Waterhouse 
was inoperative so far as vesting the property in question 
in Charlotte Roberts, and that at most it created a trust 
for the separate use of Charlotte Roberts during her life, 
%nd did not extend that trust to the fee-simple, or to any 
estate or interest in the property beyond the life estate of 
Charlotte Roberts therein; and further, that the will of 
Charlotte Roberts was wholly inoperative so far as it 
purported to appoint or devise the moiety of the heredita- 
ments comprised in the indenture of the 16th of May, 
1859, formerly belonging to her sister Sarah Waterhouse, 
or any property acquired by Charlotte Roberts by purchase. 

Mr. Malinsy Q.C., and Mr. T, O. ffright, for the plaiu- 
ti£&. — The question which arose in this case, viz., whether 
a married woman could by her will dispose of property 
devised to her for her separate use, without the intervention 
of trustees,- has been decided in the case of Rippon v. 
Dawding (a), and more recently since by the Lord Chan- 

(a) Amb. 565. 
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cellor m the cmse of Taylor v. Meads {a\ decided since 
the filing of this bill. The will of Charlotte Roberts 
passed the equitable estate in fee-simple devised to her by 
her sister Sarah Waterhonse ; and the plaintiff therefore 
asked for a declaration accordingly, and conveyance of the 
legal estate. [They were stopped by the Court] 

Mr. Baeon^ 0*0., and Mr. Loeock fFebb, for the defen- 
dants, the co-heiresses of Charlotte Roberts. — Charlotte 
Roberts took nothing more, under the will of her sister 
Sarah, than a right to enjoy the property during her life, 
with remainder to her heirs, and, upon the death of Charlotte 
Roberts, the common-law rights of the defendants therefore 
prevailed. A question might possibly arise in reference to the 
property settled by the indenture of May, 1859. Although 
that indenture was duly acknowledged, it was clear that Char- 
lotte Roberts was not entitled to the property comprised in it 
before her marriage ; and there was no agreement to settle 
it. The question would be, whether under these circum- 
stances a married woman could make a settlement of her 
property so that she might devise it. The indenture of May, 
1859, was made subsequently to her marriage. She could 
not, under the stats. 34 & 35 Hen. 8, c. 5, sec. 14, and 
the 7 Will. 4 & 1 Vict., have devised it, and it would be a 
question whether she could by that indenture give herself 
a power to make an appointment in the manner which 
she had attempted. As to the property which Charlotte 
Roberts, jointly with her sister, and by herself after her 
sister's death, purchased, the defendants were entitled to it. 
[^Peacock V. ifonk (5), and Churchill v. Dibben (c), were 
referred to.] 



186&. 
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The ViCE-CiLAif cellor : — 

According to the law of this Court, a married woman 
entitled to freehold estate in fee-simple absolutely to her 
sole and separate use may dispose of it by a will made 

(a) 11 Jurist, N. S. 166. (b) 2 Ves. sen. 190. (c) 9 Sim. 447. 
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1865. during the coTerture, and the consent of her husband is a 
matter of indifference. This proposition was, I under- 
stand> established by a recent judgment of the Lord Chan- 
cellor in the case which has been referred to of Taylor v. 
Judgment. Meods, But there are cases of much older date^ in which 
difficulties occurred upon questions relating to wills made 
by married women entitled to personal estate to their 
separate use, without the consent of their husbands. The 
text-writers have laid down the proposition, and it is justi- 
fied by authority, that the only effect of the consent of 
the husband to the will of his wife is a waiver of his 
interest in the personal estate as administrator. That is 
the only object which they state is attained. But where 
the property is absolutely the property of the wife (the 
fee-simple of freehold estates), to her own separate use, a 
will made by her is valid, either as an execution of a 
power, or, if there be no power, as a disposition during 
the coverture of the property belonging to her separate use. 
This was decided in Dingwell v. Askew (a). It is quite 
plain that there is a principle which governs the question, 
for if the rin;ht of a married woman to separate estate 
given to her absolutely be not accompanied with a right of 
alienation by all the means recognised by the law, it would 
be an imperfect right. Where nothing intervenes it is a 
positive right, and alienation by her during coverture to 
any person is a valid alienation. In this case the right of 
the plaintiffs is, in my opinion, clear. 

There must therefore be a declaration to that effect, and 
a common administration decree, and an order that the co- 
heiresses-at-law do convey the legal estate when required 
to the plaintiffs. The costs of the defendants must be 
taxed, and paid to them as between solicitor and client. 

(a) 1 Cox, 197. 
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ABATEMENT from price of advowson for omission in abstract of 
mortgage to build rectory-bouse refused. See Adyowson. 1 G. 384 

ABORTIVE investment. Railway company ordered to pay costs 
of intended investment approved by Master, but afterwards abandoned. 
See Lai/d taken bt Railway Company, 2. 3 G. 224 

ABSENCE of mortgagor. The Court will not in first instance, in the 
abseuce of the mortgagor, direct a sale or foreclosure under the 15 & 16 
Vict. c. 86, s. 48. See Mortgagor and Mortgagee. 1 S. & G. 140 

ABSENCE of mortgagor. Court refused to declare absent mortgagor 
trustee. 1 S. & G. 72 

ABSENCE of trustee, though deed only provided for death, or declin- 
ing or becoming incapable of acting, held to be incapacity. See Trustee 

INCAPABLE OF ACTlNG, 1. 1 S. & G. 426 

ABSTRACT. A purchaser must not use information derived from 
abstract for his own advantage adversely to vendor. See Vendor and 
Purchaser, 2. 2 G. 51 

ACCEPTANCE of rent by lessor from assignees of bankrupt only 
entitles them to enter by contract. See Bankruptcy. 2 G. S6S 

ACCEPTING trustees under Scotch law properly placed on list of 
contributor ies. See Contributories. 2 G. 189 

ACCOUNT. Right of assignees to have account. The official and 
creditors* assignees of a legatee and executor, who became bankrupt, 
claimed from the testator's estate a sum of 350/., and refused to concur 
in a sale unless paid that sum. In consequence of their refusal a bill was 
filed by the co-executor to administer the assets, and it appearing that 
nothing remained due in respect of the bankrupt's share, the Court ordered 
the assignees to pay the costs of the suit. Semble, where reasonable evi- 
dence of the state of accounts in which a bankrupt is interested is tendered 
to his assignees, they are not entitled to insist on a judicial decision on their 
claims. Pattison v. Graham. 2 S. & G. 207 
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ACCOUNT for vast works executed by plaintiff. On a bill by a 
contractor who had executed vast works for a railway company, seeking an 
account of what was due to him for work and materials, where it was 
admitted that there had been no final settlement of accounts under the con- 
tracts, the Court referred the accounts to the chief clerk to ascertain and 
certify whether anything and how much remained due to the plaintiff, 
having regard to the terms of the contracts and the circumstances under 
which the works were executed. The jurisdiction in equity on contracts 
for building and other works is not confined to cases of fraud, but the Court 
has a concurrent jurisdiction with Courts of Law which may be more 
readily and usefully exercised under the improved course of practice in 
Chancery. Mcintosh v. Great Western Railway Company, 3 S. & G. 146 

ACCOUNT against confidential agent who was a solicitor. It is no 
objection to a claim or bill filed for an account against a confidential agent, 
that he has been also employed as a solicitor in respect of the same matter. 
Oddy V. Seeker. 2 S. & G. 193 

ACCOUNT against agent. The agent employed by a trustee is 
not accountable so long as his acts are merely acts of agency ; but where 
a solicitor got possession of the trust moneys, and allowed the executrix, 
who was entitled to the income only, to misapply the principal, the Court 
directed an account against him as if he were a trustee. Morgan v. 
Stephens. 3 G. 226 

ACCOUNT., Concurrent jurisdiction at law and in equity. De- 
murrer to a bill seeking a discovery and an account of goods sold by the 
defendant, on the price of which the plaintiff was entitled to a commission, 
overruled with costs. On questions of account, Courts of Equity and 
Courts of Law possess concurrent jurisdiction, and the decision as to the 
proper tribunal must be governed by considerations of convenience. 
Phillips v. Phillips, 9 Hare, 47 1 , observed on. Shepard v. Brown. 4 G . 208 

ACCOUNT against trustees under a will who had improperly em- 
ployed the assets of their testator in trade. Where an executor had 
improperly employed the assets of his testator in trade, thougli the 
persons who were his partners were not before the Court, Court directed 
an account of the profits received by such infant. See Partnership, 1. 

1 G. 81 

ACCOUNT against trustees for creditors who neglected to furnish 
accounts. Where trustees for creditors neglected, on the application of a 
creditor, to furnish an account of the trust estate, and the creditor filed 
his bill, to which the trustees put in an answer, setting forth an account 
substantially correct, the Court made the acting trustee pay the plaintiff's 
costs to the hearing, but gave both trustees their subsequent costs out of 
the estate. Springett v. Dashwood. 2 G. 521 

ACCOUNT against executors and trustees who neglected to furnish 
account. Executors and devisees in trust to sell, having; an option of post- 
poning the sale for five years, were directed in such case to pay the income 
to the tenant for life. At the end of five years they had paid no legacies, 
rendered no account, though frequently requested so to do, nor dealt with 
the estate, but claimed remuneration for their services. — Ordered to pay 
the costs of a suit to administer the trusts of the will. Wroe v. Seed. 

4 G. 425 
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ACCOUNT where a fiduciary relation exists, though receipts and 
payments are on one side. Demurrer to a bill alleging that the defendants 
had received moneys on behalf of the plaintiff, of which he could obtain 
no account without discovery. — Allowed with costs. Where the relation 
between a principal and agent partakes of a fiduciary character, tl\is Court 
has jurisdiction, and will direct an account, though the receipts and pay- 
ments are all on one side. Phillips v. Phillips, 9 Hare, 471, and Din- 
xoiddie v.Bailei/^ 6 Ves. 136, considered. Hemmings v. Pugh. 4 G. 456. 

ACCOUNT by a creditor under deed of inspectorship. On a bill 
by a creditor against an inspector under a deed for the benefit of creditors 
who had neglected to act on the provisions of the deed as to getting in 
the debtor's estate, the Court decreed an account against the trustee for 
wilful default, with annual rests and interest, and for the costs of the suit. 
The Court will treat inspectors with reasonable indulgence, but at the 
same time will require of them reasonable diligence in performing the 
duties prescribed and undertaken. Coppard v. Allen, 4 G. 497 

ACCOUNT by a debtor against creditor in respect of securities. 
Demurrer to a bill by a debtor who had sold certain messuages to his 
creditors as a security for the debt, but reserving a right of re-purchase 
witliin a stipulated term, alleging that, though previously requested to 
furnish an account, the defendant failed to do so till the morning of the 
last day of the term, when he rendered an insufficient account. — Overruled 
with costs. Ponsford v. Hankey and Harrison. 2 G. 604 

ACCOUNT by debtor who had given bond. On a bill by the 
plaintiff, who, while lodging at an hotel, and seriously ill, executed a bond 
to the landlord for £1000 payable at six months' date, to secure moneys 
paid and advanced for the plaintiff and for hotel charges, the landlord under- 
taking to rectify all errors in the accounts, the Court restrained an action 
at law on the bond, the plaintiff giving judgment for the amount of the 
claim. EdwardS'Wood v. Baldwin. 4 G. 613 

ACCOUNT against directors of an abortive railway company. After 
an account regularly stated by the directors of an abortive railway com- 
pany, and approved at a public general meeting convened on due notice, 
followed by payment to the majority of shareholders who approved the 
account, a bill by one shareholder on behalf of himself and others, filed after 
three years' acquiescence, was dismissed with costs, no fraud or error in the 
account being proved. Stupart v. Arrowsmith, 3 S. & G. 176 

ACCOUNT (refusal to). Where the trustees under a will refused to 
furnish the solicitor of the residuary legatee with an account, though they 
offered to permit the plaintiff herself or a professional accountant to in- 
spect the accounts, the Court ordered them to pay the costs of a suit to 
administer the testator's estate. Kemp v. Bum, 4 G. 348 

ACCOUNT (bill for) by creditor against legatees in respect of debts 
paid after certificate. See Disallowance op Debt. 2 G. 504 

ACCOUNT. Where insufficient estate, the executor held entitled to 
be paid in full before other creditors. See Executor. 2 G. 198 

ACCOUNT (bill for) by infant, where accounts taken in other suit. 
See Infant. 2 G. 6^5 

ACCOUNT (bill for) against mortgagee of coal-mines. See Mort- 
gagee. 2 G. 692 



72 DIGEST OP OASES. 

ACCOUNT (bill for) by contractor, where architect had bias. See 
Building Contract, 1. 1 G. 258 

ACCOUNT (bill for) by contractor, where no fraud or incapacity 
proved. See Building Contract, 2. 1 G. 216 

ACCOUNT (bill foi-) by purchaser against vendor, where there were 
unsettled accounts. See Equitable Mortgage. 1 G. 241 

ACCOUNT (bill for) against surviving partners by infant for profits 
made by such partners out of infant's share, which they invested in 
a mortgage on the business premises. See Partnership, 2. 

1 G. 201 
ACCOUNT (bill for) against solicitor who obtained security for his 

costs. See Solicitor and Client. 1 G. 174, 270 

ACCOUNT (bill for) against solicitor who had received gift. See 
Solicitor and Client, 2. 4 G. 221 

ACCOUNT (bill for) against committee of lunatic, alleging fraud. 
See Administration. 4 G. 127 

ACCOUNT (bill for) against agent, who moved that accounts set 
forth in bill might be produced. See Production. 4 G. 399 

ACCOUNT (bill for) by heir against executor and devisee under 
non-attested will of rents from death. See Quasi Trustee. 4 G. 390 

ACCOUNTANT-GENERAL. Brokerage on compensation paid into 
Court not to be deducted. See Practice, 8. 1 S. & G. Ap. xv 

ACCOUNTANT-GENERAL. Per-centage off the dividends de- 
ducted unless otherwise ordered. See Practice, 3. 2 S. & G. Ap. vii 

ACCRUER, interests arising by way of, are within the meaning of 
the word " succession." See Settled Estates Act. 3 G. 620 

ACCRUING payments of annuity charged on corpus to be made good 
out of corpus. Annuitant not entitled to have gross value. See Annuity. 

2 G. 321 
ACCUMULATIONS of whole income beyond twenty-one years are 

void, though for benefit of testator's son. A testator directed trustees, out 
of the income of his estate, to pay a fixed annualsum to his son, a lunatic, 
and to accumulate the surplus until his death or recovery, with a trust, in 
case his son should recover, to pay the accumulations to the son. and he 
appointed residuary legatees. — Held, that the direction to accumulate 
beyond twenty-one years was void under the Thellusson Act ; and the gift 
being of the whole of the testator's effects, it was not (though for the 
benefit of a son) within the 2nd section of that Act ; and that the accumu- 
lations in excess vested in the heir of the testator as personal estate. 
Wildes V. Davies. 1 S. & G. 475 

ACKNOWLEDGMENT of mortgagee's title by tenant in tail, restored 
right of redemption. Mortgagee in fee in possession for more than twenty 
years, having devised the estate to his son in tail, with limitations over — 
Held, that an acknowledgment by the tenant in tail of the mortgagee's title 
restored the right of redemption so as to bind the remainder-man, and that a 
purchase of the equity of redemption by him, and conveyance of it to him 
in fee, gave him an absolute right to the estate, to the exclusion of the devisees 
in. remainder under the will of the mortgagee, who had, as mortgagee, 
been more than twenty years in possession. Pendleton v. Rooth, 1 G. 35 

ACKNOWLEDGMENT by devisee of mortgagor, fifteen years after 
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date of deed, sufficient against puisne mortgagee to entitle first mortgagee to 
recover interest on more than six years' arrears. See Mortgage. 3 G. 561 

ACQUIESCENCE by father of infant, who claimed to be tenant by 
the curtesy. The father of a female infant, who was himself tenant by the 
curtesy, but whose right was regarded as doubtful, became next friend of 
his daughter in a suit against the trustee of his late wife's real estates, in 
which a decree was obtained for a partition, and convey ance of the infant's 
portion to the father until she attained twenty-one, and then to the use of 
the infant in fee. The father received the rents and profits, and duly 
accounted to his daughter in respect of them ; but, on her marriage, filed a 
bill against her and her husband, for a declaration that his daughter's in- 
terest in the estate might be declared subject to his estate by curtesy. — 
Ueld^ that the plaintifiT, having relinquished what was regarded as a doubt- 
ful right, by an arrangement under which he derived a benefit, was not 
entitled to relief. Stone v. Godfrey. 1 S. & G. 590 

ACQUIESCENCE in investment which was breach of trust. See 
Breach of Trust. 2 S. & G. 231 

ACQUIESCENCE by married woman with absolute power of appoint- 
ment in breach of trust. See Separate Use. 2 S. & G. 219 

ACQUIESCENCE by shareholder in accounts regularly stated. See 
Account, 2. 3 S. & G. 1 76 

ACQUIESCENCE by joint owner of real estate in sale. See Agree- 
ment (Parol), 1. 3 S. & G. 592 

ACQUIESCENCE by shareholder in construction of railway after 
expiry of powers. See Injunction, 1. 1 S. & G. 142 

ACQUIESCENCE in non-performance of mutual grants. See In- 
junction, 3. 1 S. & G. 81 

ACQUIESCENCE for fourteen years by mortgagee of leaseholds, 
who was held entitled to recover deficiency of security on sale against 
general assets, but not against legatees. See Laches. 2 G. 492 

ACQUIESCENCE by husband who neglected to ascertain the trusts 
of marriage settlement. — Held^ not such acquiescence as would bind him. 
See Marriage Settlement, 1. 4 G. 159 

ACQUIESCENCE. Where it is relied on, it must be shown that the 
person acquiescing was aware of the matter acquiesced in, and of the effect 
of such acquiescence. See Surety. 4 G. 408 

ACQUISITION of fee. The saving of expense is a legitimate 
consideration by a railway company for exercising the compulsory powers 
given by their Act. See Compulsory Powers, 2. 1 G. 158 * 

ACT of bankruptcy. A settlement executed by a money scrivener in 
insolvent circumstances on his marriage with a woman with whom he had 
previously cohabited. — Held^ an act of bankruptcy. See Bankruptcy. 

1 S. & G. 228 

ACT of bankruptcy, assignment by insolvent trader of chattels 
in his place of business. Where a trader in insolvent circumstances by a bill 
of sale assigned to one creditor all his household furniture and effects, and 
the goods and chattels in and upon his place of business, and was after- 
wards adjudged bankrupt — Held, that the assignment was an act of bank- 
ruptcy, and fraudulent and void against the assignees. The Oriental Bank' 
ing Company v. Coleman. 3 G. 11 
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ACTION, a mere threat to bring, not sufficient to justify bill for 
interpleader. See Bill, Impropbr. 3 G. 175 

ACTION. When Court entertains' jurisdiction in specific performance, 
it will not permit action to proceed. See Vendor and Purchaser. 

3 S. & G. 213 

ADAPTATION of things previously known to manufacturing pur- 
poses by new discovery. — Ueld^ to be a new manufacture. See Patent. 

4 G. 577 

ADEMPTION. A legacy of one-third of claims due to testator not 
adeemed, where testator set apart a specific fund to meet the legacy, though 
he dealt with the claim in his lifetime. A testator gave one-third part of 
the " amount of money '* that might accrue from his claim on a testator's 
estate in course of administration in Chancery to his son, and the other 
two third parts thereof to his wife and his son-in-law for their lives, with 
remainder to the son. The larger part of the amount was, after the date of 
the will, received by the testator under orders of the Court, and invested 
in his name in consols, some small part of which he sold, but afterwards 
repurchased in part. The executrix, on the testator's death, treating this 
stock as the subject of the legacy, transferred the son's one-third to him, 
and she also transferred the two third parts to trustees, who paid the income 
to her and the son-in-law. — Held, on the principle of the civil law, that the 
testator having set apart a specific fund received by him, in order that it 
might be expressly reserved for the benefit of the legatee, it was not adeemed* 
Held^ also, that the acts and course of dealing for a period of thirty- 
two yeai's with the fund, as appropriated to answer the legacy, was a 
circumstance of great weight in rebutting the case of ademption, and the 
claim on the footing of a resulting trust. Clark v. Browne, 2 S. & G. 624 

ADMINISTRATION. Where Crown had obtained administration of 
a deceased person us for want of next of kin, and they were revoked, and 
an administration suit instituted to recover the property, the Crown held 
not entitled to costs of the latter suit. See Costs. 2 S. & G. 331 

ADMINISTRATION of estate of lunatic. Bill to administer the 
estate of a deceased person found lunatic by commission, and for an account 
of the dealings of the defendants with his estate from the date of the lunacy 
till his death, alleging fraud. Demurrer by the defendants, who were the 
executors and trustees of a will made before the lunacy, and also committee 
and surety under the commission, that the proper jurisdiction was in lunacy. 
—Overruled with costs. Scammel v. Light 4 G. 127 

ADMINISTRATION, costs of, ordered to be paid by executors who 
had been negligent in administering. See Account, 4. 4 G. 425 

ADMINISTRATION, general costs of, where testator divided 
personal estate into two funds, payable out of whole personal estate. See 
Costs. 1 G. 67 

ADMINISTRATION. Charging order for costs of administering 
estate of deceased client made under 23 h 24 Vict. c. 127, s. 28. See 
Charging Order. 4 G. 416 

ADMINISTRATION. Order in administration is indemnity to exe- 
cutors. See Indemnity. 4 G. 505 

ADMINISTRATION of partner's joint estate in bankruptcy. See 
Partnership. 4 G. 294 
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ADMINISTRATION durante absentid, duranU tninore estate, dis- 
tinction between. Administrator de bonis non with will annexed can assign 
testator's leaseholds and contract to sell. See RsPBESENTATiYifi (Per- 
sonal) 3 S. & G. 333 

ADMISSION of assets. The Legacy Office's receipt. The executor of 
a testator having given to a legatee the Legacy Office receipt for duty on the 
legacy, on a bill filed against the executor of the executor of the original 
testator . by the legatee to establish the legacy — Heldy an admission of 
assets. Lazonby v. Eawson. 2 S. & 6. 267 

ADMISSION. Judgment by default against executor for testator's 
debt is admission of assets. See Judgbcent bt Default. 2 G. 562 

ADMISSION of particular assets. Leasehold property was charged 
with two demonstrative legacies, being a fixed sum to the executrix, and 
another fixed sum, the estimated remainder of its value, to a legatee, who 
had also the option of purchasing at the estimated value. The property 
was held of an ecclesiastical corporation for forty years, renewable every 
fourteenth year, and the executrix twice renewed the term out of her own 
money, but at the end of thirty years she declined to renew a third time. 
The executrix, on passing the residuary account, had valued the leasehold 
property at the price fixed by her testatrix ; upon this statement, a very 
small general residue appeared. The legatee, who was also tenant of the 
property, did not exercise the option of purchasing, but he retained the 
interest on his legacy, and paid the balance of rent, which did not keep 
down the interest on her legacy, to the executrix. On a suit by the legatee 
— Held, that there was an admission that the particular property, not the 
general assets, was sufficient for payment of the legacy, and that the exe- 
cutrix was not personally liable ; but that, by the course of her conduct for 
thirty years, she had lost her priority. Severs v. Severs. 1 S. & G. 400 

ADVANCE of moneys on vessel in process of construction, on agree- 
ment to assign, creates a lien not displaced by bankruptcy of shipbuilders. 
See Order and Disposition, 2. 4 G. 187 

ADVANCEMENT (presumed) may be rebutted. Xbe transfer (by 
a father) of stock into the joint names of himself, his wife and child, is 
presumed to be an advancement ; but this presumption may be rebutted 
by the evidence upon oath of the transferror that no trust was intended, 
but that the transfer was made under a misapprehension of its legal efiect. 
Devoy v. Devoy, 3 S. & G. 403 

ADVANCEMENT must be rebutted by evidence of contemporaneous 
facts. Where a father advanced money on mortgage of real estate, and, 
contrary to his solicitor's advice, without his son*s knowledge, took the 
conveyance in his son's name, and subsequently told him it was a gift, but 
reserving the interest for his (the father's) life, and added, " There are your 
deeds," which the son ultimately took and retained, — on a bill by the 
father against the son, the Court declared that the transaction was not an 
advancement, but made the father pay the costs of the suit. To rebut the 
presumption of advancement, there must be evidence of facts contempora- 
neous with the act in question. Dumper v. Dumper. 3 G. 583 

ADVISER, professional securities taken by, set aside. See Profes- 
sional Adviser. 4 G. 670 

ADVOWSON. On agreement for sale of advowson, no mention of 
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mortgage In abstract. On a bill by a purchaser for specific performance, 
with abatement, of a contract for the sale of an advowson mortgaged to 
Queen Anne's Bounty, to secure the cost of rebuilding the rectory-house, 
ot' which no mention was made in the abstract, the Court decreed specific 
performance, but without abatement. Edwards-Wood v. Marjoribanks, 

1 6. 384 

ADVOWSON. A charge for costs of rebuilding parsonage-house not 
an incumbrance. A charge for rebuilding the parsonage-house in favour 
of Queen Anne's Bounty is not an incumbrance which, without special 
stipulation, the vendor of an advowson is bound to satisfy — Semble. Ed- 
wards-Wood V. Marjoribanks. 1 G. 384 

ADVOWSON. Agreement to pay interest on purchase-money of 
advowson till possession not simoniacal. See Simont. 3 G. 610 

AFFIDAVIT under administration decree to support claim. An 
affidavit made under an administration decree, in support of a claim of debt, 
is made in a proceeding within the meaning of the 40th section of the 15th 
& 16th Vict. c. 86, so as to subject the deponent to cross-examination. 
Cast V. Poyser. 3 S. & G. 369 

AFFIDAVIT, cross-examination on. Certificate of refusal of witness 
to be cross-examined need not be filed, nor is leave of Judge necessary to 
authorise cross-examination. See Certificate. 3 S. & G. 369 

AFFIDAVIT. To support application to make agreement for com- 
promise, rule of Court is sufficient on petition. See Compromise. 2 G. 272 

AFFIDAVIT of executors that there are no debts sufficient, in certain 
cases, to authorise payment of residue to residuary legatees. See Payment. 

2 S. & G. 249 

AFFIDAVIT must not only identify document to prove it, but must 
refer to and be connected with it. See Practice, 4. 2 S. & G. Ap. ii 

AFFIDAVIT, apportionment on. See Apportionment. 2 S. & G. 241 

AFFIDAVIT. An affidavit made under an administration decree, in 
support of a claim of debt, is made in a proceeding within the meaning of 
the 40th section of the 15th & 16th Vict. c. 86, so as to subject the de- 
ponent to cross-examination. Ca^t y. Poyser, 3 S. & G. 369 

AFFIDAVIT, office copy of, necessary in Court to support motion for 
injunction. See Office Copt. 4 G. 398 

AFFIDAVIT to support application to enlarge time. The plaintiff 
moved, under the 38th section of the 15 & 16 Vict. c. 86, on notice, 
immediately before the hearing of a cause, for leave to read thereat an 
affidavit already sworn, or that the time for closing the evidence might be 
enlarged, on the ground that the defendant's affidavits were not filed till the 
day when the evidence closed. The plaintiff deposed that such affidavit was 
necessary. The Court gave special leave to read the affidavit, and the 
defendant not requiring to answer the affidavit, the Court directed the cause 
to proceed, reserving to the defendant all right of cross-examination, if asked. 
Hope V. ThrefalL 1 S. & G. Ap. xxi 

AFFIDAVIT, answer treated as. See Answer. 1 S. & G. Ap. xi 

AFTER- ACQUIRED property. Covenant to settle ail property 
to which wife might become entitled. — Held^ not to include a legacy 
given subsequently to wife to be at her own disposal. See Marriage 

SliTTLEMENT, 1. 2 G. 398 



DIGEST OF CASES. 77 

AFTER- ACQUIRED property. Covenant to settle added by Court 
to a post-nuptial settlement, where wife had been ward of Court. See 
Marriage SsTTLEMkNT, 2. 4 G. 254 

AFTER- ACQUIRED property. Afler-acqaired lands brought within 
will by codicil confirming will. See Will, i. 3 8. & G. 246 

AGENT of principal resident abroad under power to borrow money. — 
Held^ to have authority to effect mortgage. Su Principal and Agknt. 

2 G. 138 
AGENT of religious body, who had liberty to occupy a house, but 
was dismissed, restrained from interfering with possession of house by his 
principal. See Tenant at Will. 2 G. 473 

AGENT of trustee not accountable to principal so long as his acts are 
those of mere agency. See Account. 3 G. 226 

AGENT. Where in a fiduciary character, Court will direct account 
against him, though receipts and payments are all on one side. See 
Account, 5. 4 G. 456 

AGREEMENT under mutual grants. Where, under an agreement 
containing mutual grants, the plaintiffs had been put in possession of what 
was granted to them, and enjoyed it for seyeral years, while the defendants 
took no steps to require the performance of the stipulation for their benefit, 
but allowed the time to expire within which it should have been performed, 
the Court granted an injunction to restrain the defendants from disturbing 
the plaintiff's enjoyment. Great Northern Railway Company v. Lancashire 
and Yorkshire Railway Company, 1 S. & G. 81 

AGREEMENT by one insurance company, who had agreed on re- 
ceiving a transfer of the property of a similar company to indemnify the 
latter against all liabilities, decreed to be specifically performed. See 
Indemnitt. 3 G. 521 

AGREEMENT, parol, to grant a lease, accompanied by possession 
and expenditure, though denied by defendant — Held^ sufficient to entitle 
plaintiff to a decree. See Parol Agreement. 3 G. 363 

AGREEMENT, parol, to sell by one of two joint owners of laud, 
there being no dissent of the other, sufficient. There being two proprietors 
of an estate, where one of them, without any express authority from the 
other, agrees to sell the whole on behalf of both, and (without express 
authority) signs a contract for sale on behalf of both, and the other never 
expressly assents or signs the contract, but after knowledge of the contract 
does not within a reasonable time disavow it, or express absolute dissent, a 
presumption of his assent arises which is strengthened in proportion to the 
length of time during which he lies by ; and, unless the presumption is 
rebutted by circumstances of evidence sufficiently strong, ho will be held 
bound. In such a case, it is a conclusive circumstance (unless explained 
by evidence) that he, with knowledge of the contract, tacitly and know- 
ingly enjoys a benefit from the contract to which, but for the contract, he 
would not be entitled. Discussion of the principles on which a contract 
made by one on behalf of other, without express authority, is binding ; 
and of the principles on which a binding assent to a contract is to be pre- 
sumed from silence, acquiescence, or circumstances of conduct. Bigg v. 
Strong, 3 S. & G. 592 

AGREEMENT by a solicitor to charge only costs out of pocket will 
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be regarded by the Taxing Master under common order to tax. See 

Costs, 3. 2 G. 35 

AGrREEMENT to put a house in decorative repair. Inquiry decreed 

whether this had been done ; and if not, lessee held entitled to damages. 

See Spbcific Performancb, 1. 4 G. 42 

AGREEMENT to grant a lease of copyholds for twenty-one years and 

to repair enforced, there being no evidence to show that such lease 

would work a forfeiture, or that the lord's licence could not be obtained. 

See Specific Perfobmanoe, 4. 2 S. & G. 437 

AGREEMENT. Though the Court will not ordinarily decree specific 

performance of agreements to repair, yet it will, of agreements to execute 

instruments containing covenants to repair. See Specific Performance, 4. 

2 S. & G. 437 
AGREEMENT for sale of real estate, reduced into writing, but not 
signed, enforced ; the auctioneer having signed a receipt referring to a 
fair copy to be prepared for signature. See Specific PERFORaiANCS, 5. 

2S. &G. 115 
AGREEMENT by a person in a state of intoxication not generally 
enforced ; yet, where fairly entered into, the Court will in certain cases 
enforce it. See Vendor and Purchaser. 1 S. & G. 637 

AGREEMENT to buy land and bleach-works for a specified sum, with 
plant and machinery at a valuation, enforced. See Vendor and Pur- 
chaser. 1 S. & G. 184 
AGREEMENT under pressure not sustainable, though in part bene- 
ficial to the contracting party, where the infiuencing purpose was to 
relieve a son from exposure and disgrace. See Pressure. 4 G. 638 
AGREEMENT, where there is a variation of, there must be cer-> 
tainty. Where the original agreement has been subsequently varied, 
unless there be certainty as to those variations as affecting the original 
agreement, so that both together should form one consistent agreement, the 
Court will not grant an injunction prayed for in a bill for specific per- 
formance. Specific performance refused where the parties had treated the 
non-performance of some of the stipulations as the subject of pecuniary 
compensation, where the other stipulations might reasonably be dealt with 
in the same way. The Paris Chocolate Company v. The Crystal Palace 
Company. 3 S. & G. 119 
AIR, free admission of, is a circumstance which the Court will 
regard in a question of obscuring ancient lights. See Ancient Lights. 

3 G. 703 
ALIEN. Devise to trustees in trust for an alien. A devise to trus- 
tees in trust for a person who is an alien is a trust incapable of taking 
effect either for the benefit of the alien or of the Crown, and the beneficial 
interest results to the heir of the testator. Eitson v. Stordy. 3 S. & G. 230 
ALIMONY, bequest of, by married woman divorced. Bequest by a 
married woman divorced d mensd et thoro of the savings of alimony awarded 
by the Ecclesiastical Court. — Held, good against the marital right. Moore 
V. Barber. 5 G. 43 

ALLOTMENT, payment on, not a call. See Fraud, 1. 4 G. 314 
AMENDED (inconsistent) bill. The amendments must be consistent 
with original bill. A bill being by leave granted on hearing, the demurrer 
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amended bj impeaching the codicil as being executed by the testator while 
in a state of mental incapacity; the defendant thereupon moTed to dis- 
miss the amended bill as being inconsistent with the original bill, but the 
Court refused the motion, and directed the costs to be costs in the cause. 
JParker ▼. Xicksan. 4 G. 311 

AMENDING bilL Bj a clerical error, a defendant to a bill was 
named twice — ^first by her maiden name, and secondly as wife of B. On 
motion ex parity the Court gave leave to the plaintiff to amend the record 
by striking out the name of the defendant by her maiden name, without 
re-serving the parties with the copy of the amended bilL Barnes v. Ridgwa^f, 

1 S. & G. Ap. xviii 

AMENDMENT on motion ex parte, where a defendant was men- 
tioned once by her maiden name and once by the name of her husband. 
See Amending Bill. 1 S. & G. Ap. xviii 

ANCIENT LIGHTS, alleged obscuration of, by a glass screen. Where 
the occupier of a house and grounds in London erected a translucent 
screen of glass thirty-five feet high and thirty feet distant from the plain- 
tiff's dwelling, having louvres to admit air, the Court refused to grant an 
injunction. Radcliffe v. Tlie Duke of Portland. 3 G. 702 

ANCIENT LIGHTS, where plaintiff in a small degree obscured 
his own ancient lights. A plaintiff, who in an insignificant degree obscured 
the light and air to his own dwelling — Held, not thereby disentitled to an 
injunction to restrain the defendant from erecting a building so as seriously 
to diminish the supply of light and air. Nothing short of an act by the 
plaintiff which will produce somewhat the same amount of injury as that 
of which he complains will deprive him of his right to relief in this 
Court. Arcedeckne v. Kelk, 2 G. 683 

ANCIENT LIGHTS, where a slight obscuration of, injurious to par- 
ticular trade. The lessee of a dwellinghouse, in which he carried on 
business as a diamond merchant — Held^ entitled to an injunction restraining 
the owners of premises adjacent (who afterwards purchased the reversion 
of the plaintiff's house) from constructing the party- wall, which they were 
about to rebuild so as to occasion such an obstruction of the plaintiff's 
ancient lights, however slight, as would injure hini in his business. This 
Court will interfere to restrain apprehended injury, where it is clear the 
act intended to be committed would injure or destroy a clear legal right. 
Iferz V. The Union Bank of London, 2 G. 686. 

ANCIENT LIGHTS, where tenant under agreement for lease filed 
bill against lessor to restrain him from obstructing ancient lights. Plaintiff 
did not ask to have agreement specifically performed. — Motion refused. 
See Speoifio Performakce, 2. 3 S. & G. 242 

ANNUITY. An annuitant under a will is not entitled to interest on 
arrears of annuity. See Interest. 2 G. 514 

ANNUITT, widow limited to. Sunk in residue, not perpetual. Devise, 
upon trust, to pay and make up to testator's wife 1200Z. a year for her life ; 
and to divide the residue of his property amongst all his children who 
might be living at his decease, share and share alike, for their lives ; and in 
case any of his children, being daughters, should marry and die in the life- 
time of her husband, that the share of her so dying should go to her 
husband for his life ; and after his decease, then to be equally divided 
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among all the ehildren of Lis said daughters then liying ; and, in defaalt of 
anj such child or children, then that such share or shares should go to and 
be divided equally, share and share alike. And from and after the decease 
of his wife, that the sum of 12001, should be equally divided among all his 
said children who should be then living. And he expressly declared that 
the said provision given unto his wife was intended to be, and should by 
her be accepted, in full entire lieu, bar, recompense, discharge, and 
satisfaction of and for all and all manner of claims and demands what- 
soever which she at any time might or could have, or which without 
provision she could or might have, at the time of his decease, out of any 
part of his real or personal estate by virtue of any settlement or other 
writing at any time made upon her, or on account of any dower she might 
in any manner have or claim out of, or upon, or from, or in respect of any 
part of his estate or effects in any manner however. Two of the daughters 
died intestate and without issue. — Held, First, that the widow was excluded 
from anything beyond the annuity of 12002. Secondly, that on the death 
of the last survivor of the children the annuity sunk into the residue, and 
was not a perpetual annuity. Thirdly, that the gift to the children of the 
daughters was void for remoteness. Lett v. Randall, Lett v. Doimer, 

3 S. & G. 83 

ANNUITY. Rule as to words which give estate tail. The rule 
that words which, applied to real estate, would give an estate tail, give an 
absolute interest in personalty, is qualified in the case of gifts of personal 
estate to issue or gifts over on failure of issue. Therefore, where a testator 
gave to a married woman an annuity for her life and the issue from her 
body, in failure of which to revert to his own heirs, with a direction to 
secure the annuity to her separate use — Held, that the married woman 
took for her life only, and that her issue took as purchasers as joint tenants. 
In re Wynch, Ex parte Wynch. 1 S. & G. 427 

ANNUITY a charge on capital. A testator gave an annuity of 
250/. to his widow, and directed that a competent part of his money should 
be invested, to the intent that the widow might receive the annuity *' out 
of the interest, dividends, proceeds, Kud. produce^^ thereof; and he gave the 
moneys to secure, but subject to, the annuity, and his residuary personal 
estate, to the plaintiffs. — Held^ that the annuity was a charge on the capital ; 
and that, the assets being deficient, the executors had properly paid the 
annuity out of the capital. Miner v. Baldwin, 1 S. & G. 522 

ANNUITY. Annuitant not entitled to corpus. Gift to executors of 
the testator's money, on trust to employ 600Z. in purchasing a house for M. 
L. for her sole and separate use, remainder to her children, with a further 
direction, after buying the house, to invest in Government securities suf- 
ficient money to produce 40Z. a year, and to pay the same quarterly for her 
sole and separate use. — Held, that M. L. was entitled to an annuity for her 
life only, and not to the corpus of the fund. Re Grovels Trusts, 1 G. 74 

ANNUITY. Gift to testator's widow of annuity, with a devise to trustees 
to sell the land. Widow put to her election. See Election. 1 G. 67 

ANNUITY. Family arrangement by tenant for life of real estate, 
providing annuity for his mother, impeached by creditors, but bill dismissed. 
JSee Family Arrangement. 1 G. 401 

ANNUITY. Annuitant not entitled to have gross value out of corpus. 
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Where an annaity was given by will, charged on the corpus of a fund, with 
a provision for forfeiture in the event of certain contingencies, the Court 
held that the annuitant was not entitled to have the gross value of the 
annuity paid out of the corpus, on the principle of Wroughton v. Colquhoun, 
hut was entitled to have the accruing payments of the annuity made good, 
if necessary, out of the corpus^ as in Wright v. Callander^ Gratrix v. 
Chambers. 2 6. 321 

ANNUITY. On redemption of life annuity and repa3rment of loan by 
grantor, he is entitled to policy effected at his expense by way of security. 
See Insurance. 2 G. 337 

ANNUITY. Series of annuities charged on land, with trust after death 
of survivor to sell and divide among grandchildren. Vested interest. 
See Will, 1. 2 S. & G. 328 

ANNUITY granted by husband on separation from his wife. See 
Husband and Wife. 1 S. & G. 489 

ANNUITY granted by Crown to (Indian) military officer, and assigned 
by him, not within statutes 46 Geo. 3, and 47 Geo. 3, c. 25. See Pension. 

4 G. 619 

ANNUITY granted by testator to his widow, with a direction that if 
she claimed a share of his residue she should forfeit the annuity. Widow 
not put to her election. See Will, 4. 4 G. 51 

ANSWER read as affidavit. Upon the motion of some of the 
defendants, and on their submitting to such order as the Court might make 
as to their cross-examination or otherwise, the Court ordered that their 
answers might be read as affidavits at the hearing of the cause. Howell v. 
Williams. 1 S. & G. Ap. xi 

ANSW£R. Defence of purchaser for valuable consideration without 
notice must appear on answer or plea See Pleading. 3 G. 200 

ANSWER held to be insufficient where defendant's reason for not 
answering was that there was no corresponding statement in bill. Also, 
as to documents where defendant alleged he was ready to make a complete 
answer on summons. See Insufficient Answer. 3 G. 388 

ANTECEDENT DEBT. Bill of sale by trader, to secure antecedent 
debt, of all his stock-in-trade is an act of bankruptcy. See Order and 
Disposition, 1. 4 G. 75 

ANTICIPATION (without), trust for. Trust for settlor for life, re- 
mainder for his daughters without anticipation, fastened on stock not 
transferred. See Settlement (Voluntary), 4. 3 S. & G. 315 

ANTICIPATION. Proviso against anticipation struck out of mar- 
riage settlement on clear evidence of mistake. See Reforming Settle- 
ment. 1 S. & G. 518 

APPLICATION of moneys. Power in a Railway Act to apply moneys 
paid under Act in purchase of lands, tenements, or hereditaments. — Held^ 
not to authorise rebuilding farmhouse on lands purchased. See Purchase- 
moneys. 2 G. 394 

APPOINTEE to convey in a creditor's suit. Real estates devised to 
married women and infants having been sold under a decree in a creditor's 
suit in several lots, upon petition under the Trustee Acts, the Court 
appointed the plaintiff's solicitor to convey their shares to the several pur- 
chasers. Form of the order. Hancox v. Spittle. 3 S. & G. 478 

vol. v. g 
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APPOINTMENT reserving right of apportionment. Devise to trastees 
upon trust to raise such sums, not exceeding 8000/., as D. should appoint, 
and in default of appointment equally among the younger children. D., on 
his marriage, directed the trustees to raise 4000/. if there should be only 
one child, 6000/. if more ; and in case he had no children of a second 
marriage, to raise an additional 1000/. if one child, and 2000/. if more than 
one ; but expressly reserved the right of apportioning the gross amount 
among the children. He subsequently appointed 2000/. to his daughter 
on her marriage, and died without having been twice married, or further 
executing the power. — ffeld^ that the whole 8000/. was to be raised, and that 
the appointee was not entitled to share with the other younger children in 
the unapportioned 6000/. Walmsley v. Vaughan^ 2. 3 S. &. G. 353 

APPOINTMENT. Expression of intention. By a voluntary settlement 
in 1848, a settlor transferred a debt to a trustee in trust for such persons and 
purposes as the settlor should by any deed or instrument in writing appoint, 
and in default to pay the income to the settlor for his life, and on his death 
to distribute tho amount amongst specified persons. He afterwards executed 
an appointment by deed of part of the fund, and confirmed the trusts of the 
settlement as to the remainder. By his will, made in 1852, the settlor 
gave certain legacies, and then gave "all his personal estate not otherwise 
effectually disposed of" to trustees. — Held, first, that the settlor had suf- 
ficiently expressed his intention not to afiect the unappointed property 
comprised in the settlement of 1848 ; and secondly, that, even if no such 
intention appeared, the Wills Acts (7 Will. 4 & 1 Vict. c. 26, s. 27) applied 
only to cases where the power of appointment was equivalent to absolate 
property. Semble^ that the power of appointment contained in the deed 
did not authorise an appointment by will. It is not the duty of the Court 
to strain the words of a power of appointment, in order to bring them 
within the 27th section of the Wills Act, but to ascertain whether the 
power is in the widest and most general terms. Moss v. Harter. 

2 S. & G. 458 

APPOINTMENT. Where there is a valid appointment to an object of 
the power, with additional words of appointment in favour of the appointee's 
children, by which in excess of the power those children are also made 
appointees, so as to cut down the previous absolute interest — Held, that the 
words in excess of the power are to be altogether rejected, and that the 
appointee, who is an object of the power, takes absolutely. Re Lord Sondes* 
Will, Re Hon. H. Watson's Will, Re The Trustee Act, 2. 2 S. & G. 416 

APPOINTMENT. Where wife who was illegitimate had power of 
appointment among her children, and in default to her next of kin, and 
died without children or executing the power, her husband held entitled. 
See Mabital Right. 1 G. 392 

APPOINTMENT to donee of power. Moneys settled on such trusts 
as plaintiff should appoint, ordered to be paid to plaintifil See Tbust- 
MONETS. 2 G. 112 

APPOINTMENT, power of. Two trustees appointed under power in 
room of original three, valid. See Trustees. 2 S. & G. 169 

APPOINTMENT, power of, by married woman with absolute power 
exercised after property lost by breach of trust, with her consent, invalid. 
See Separate Use. 2 S. & G. 219 
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APPOINTMENT, power of, among children. A testator having a power 
of appointment over a trust fund among his children, appointed parts tliereof 
to certain t>f his children, and the residue thereof to one child, and he 
directed that everj child or grandchild to become entitled to such residue 
should effectnallj settle the same upon the same trust as he had declared 
of bis own residuary estate, being trusts to invest in freehold estates to be 
settled to uses in strict settlement. — Held, that the appointment was valid, 
but that the condition was void. Watt v. Creyke, 3 S. & G. 362 

APPOINTMENT, power of, among children exercised as to part of fund. 
Power to appoint among children, and, in default of appointment, on trust to 
be divided equally among the children of the marriage. The power was only 
exercised by an appointment of one-third of the fund to one of the children, 
which expressed that it was intended to be made in lieu of all claim and 
demand to any original or principal share in the fund. — Heldy that the 
appointee was not excluded from a share in the unappoiuted residue. 
Semhle, where there is a cl^ar trust as to sbch part of a fund as shall be 
nnappointed in favour of all the children, a child to whom a portion only 
is appointed is not to be excluded from a share in the uuappointed part 
without express words of exclusion. Foster v. Cautley, 3 8. & G. 96 

APPOINTMENT, power of. Vague words not extended. Vague and 
general words of reference to all powers found among words of general gift and 
bequest of a testators own property, where the words are justified by the 
existence of a power as to property in which he had an interest, cannot be 
extended to operate as an exercise of a special and limited kind over 
property derived from another source. Hope v. Hope. 5 G. 13 

APPOINTMENT, new power of. Semble^ a new power over property 
acquired after the will requires a clear manifestation of a new intention to 
exercise it, and a mere republication of the will by a codicil made after the 
acquisition of such new power is not a sufficient manifestation of intention. 
See Sngden on Powers, 8th edit. pp. 294 — 310. Hope v. Hope, 5 G. 13 

APPOINTMENT, power of, of new trustees. Where there were four 
original trustees, and two died and two desired to retire, three were appointed, 
of whom one desired to retire, and a new one was appointed. — Heldj a 
valid exercise of power. See Power. 3 G. 32 

APPOINTMENT, power of general. A married woman appoin ted after 
marriage to trustees during coverture for her separate use ; and if she should 
survive her husband, for herself absolutely. The marriage being dissolved 
for husband's misconduct, there being no children — Held^ the wife abso- 
lutely entitled. See Settlement. 3 G. 639 

APPOINTMENT, power of. Where, in a voluntary deed, professing 
to operate by appointment in exercise of a power, the limitation was to 
trustees, executors, and assigns. Court held heir-at-law a trustee for cestui 
que trust. See Voluntary Deed, 2. 3 G. 538 

APPOINTMENT, power of. Power to appoint among children is not a 
gift by implication, in absence of distinct words of gift. See Will, 2. 

3 G. 139 

APPORTIONMENT, where undisposed-of residue. A testatrix by 
will in 1841 gave to two devisees, who were also her executors, all her real 
and personal estate, upon trust for sale, and she gave out of the produce of 
her real and personal estate 50/. to each executor for his trouble, and other 
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pecuuiaiy legacies. There was no gift of the residue ; and, after payment 
of debts and legacies, a surplus remained. The testatrix left no heir-at- 
law or next of kin. The Court apportioned the legacies and costs of the 
suit between the proceeds of the real and personal estate, and the Crown 
was declared to be entitled to the surplus of the personal estate. Where 
there was error apparent in the decree and the clerk's certificate, bj directing 
payments out of personal estate instead of apportionment between real and 
personal estate, the Court altered and corrected the decree and certificate 
without a rehearing, notwithstanding the 15 & 16 Vict. c. 80, s. 34, and 
the 51st of the Orders of the 16th of October, 1852. Cradock v. Owen, 

2 S. & G. 241 
APPORTIONMENT on afiidavit. In a suit bj an executor to ad- 
minister his testator's estate, where the fund to be administered was 
divisible in equal shares among many persons ascertained by the Master, 
the Court ordered the apportionment to be made by affidavit at the hearing. 
Roberta v. ColletU 1 S. & G. 138 

APPORTIONMENT of costs. See Practice Cases. 1 S. & G. Ap. 1 

APPRENTICE, bill by. Bill by an apprentice praying that the 
defendant (his master) might be ordered to execute the indenture of 
apprenticeship, and to take him into his employ, and to teach him his 
trade. Dismissed without costs, it appearing that the plaintifi*'s conduct 
was objectionable on account of his idleness and other unsatisfactory par- 
ticulars. Brown v. Banks. 3 G. 190 

ARBITRARY powers. Where a local Board of Works attempted to 
exercise their arbitraiy powers without leaving right of appeal given by 
the Act, the Court granted an injunction. See Cobcpulsory Powers, 4. 

1 G. 412 

ARBITRATOR, bias of. The existence of any circumstances calcu- 
lated to bias the mind of an arbitrator, unknown to either of the parties, is 
a ground for the interference of the Court. See Bdildinq Contract, 1. 

1 G. 258 

ARBITRATOR, unfairness in, relieved against. See Building Con- 
tract. 2 G. 166, 3 G. 70 

ARCHITECT. Unfairness. On proof of unfairness, Court decreed 
payment of balance of contract-moneys, though the contractor had been 
ousted, and the bnildiDg finished by others ; aud relieved against penalties, 
although it was provided that the decision of the architect should be fiual. 
See Building Contract. 3 G. 70 

ARCHITECT. Where a contractor, under pressure occasioned by the re- 
fusal of the architect to certify for what was justly due, entered into a disad- 
vantageous contract, the Court set it aside, though the decision of the archi- 
tect was by the agreement made final. See Building Contract. 2 G. 166 

ARMS and name. A testator having directed that every person 
becoming entitled to the receipt of the rents and profits of a real estate 
should take the arms and name of Harley, the first taker, immediately on 
determination of the preceding life estate, but several years after testator's 
death, complied with the condition. — Held^ sufficient. See Forfeiture, 2. 

3 S. & G. 256 
ARRANGEMENT by executor of unattested will set aside. See 

Quasi Trustee. 4 G. 390 
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ARREARS. Annaitant Dot entitled to interest on arrears of annuity. 
See Ikfkrest. 2 G. 514 

ARREARS. Acknowledgment bj devisee of mortgagor fifteen jears 
after date of the deed sufficient to entitle a first mortgagee, as against 
second incumbrancer, to recover arrears of interest for more than six 
years. See Mortgage. 3 6. 561 

ARTICLES (marriage). An intended husband by marriage articles 
agreed to settle, when required, one moiety of wife's reversionary interest^ 
but never executed an assignment. — Held, that it was merely the husband's 
covenant, and did not bind the wife who survived hiuL See Marriage 
Articles. 3 S. & G. 141 

ASSETS (marshalling). Although a specialty creditor has a right to 
resort to the descended real estates of his debtor as legal assets, he cannot 
participate in the benefit of the trusts of his debtor's real estate devised by 
him upon trust for sale for payment of his debts, without bringing what he 
had obtained out of the descended estates into hotchpot. Chapman v. 
Esgar. 1 S. & G. 575 

ASSETS. A covenant by a surety for payment of a debt is not a 
contingent, but an actually existing debt, and must be provided for before 
simple contract creditors are paid. Observations on Norman v. Baldry^ 6 
Sim. Atkinson v. Chrey, 1 S. & G. 577 

ASSETS. Rent due by a testator for the occupation of land in 
Jamaica under an agreement for a lease with proper covenants. — Held^ not 
to entitle the owner of the land to rank as a specialty creditor, or above 
the simple contract creditors of the testator. The landlord's priority 
above simple contract creditors for arrears of rent is in respect of 
privity of estate ; therefore, is only allowed where there is any actual 
demise of the land. No such priority in respect of rent of land in the 
colonies, even where there is an actual lease. Vincent v. Godson. 

1 S. & G. 384 
ASSETS, admission of. The executor of a testator having given to a 

legatee the Legacy Office receipt for duty on the legacy, on a bill filed 
against the executor of the executor of the original testator by the legatee 
to establish the legacy — Held, an admission of assets. Lazonhy v. Rawson, 

2 S. & G. 267 
ASSET Where executors have denied assets, their costs in some cases 

are postpone, i debt and costs of creditors. See Partnership. 4 G. 294 

ASSETS. Judgment by default in respect of testator's debt binds 
executor's own assets. See Judgment bt Default. 2 G. 562 

ASSETS of a testator settled bond fide on the marriage of the residuary 
legatee are no longer liable to claims of creditors. See Marriage Set- 
tlement, 1. 2 G. 113 

ASSETS. No analogy exists between administration of assets in 
bankruptcy and under the Winding-up Acts as to the Statute of Limita- 
tions — Semhle. See Statute of Limitations, 2. 2 G. 42 

ASSETS. Purchase-money left in hands of purchaser for an indemnity 
in 1796 ordered to be made good out of real assets of purchaser who died 
in 181 1, on a bill filed in 1852, plaintifi''s title having accrued in 1845. See 
Breach of Trust, 2. 2 S. & G. 441 

ASSETS. Proceeds of a policy effected by a defaulting trustee under 
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the sanctioQ of the Master, not general assets of the trustee. See Breach 
OP Trust, 4. 2 S. & G. 125 

ASS£TS (legal). Moneys arising under a will, and paid by the 
executors into Court in a creditor's suit. — Held, legal assets. The pro- 
ceeds of real estate directed by the Court to be sold for payment of debts, 
and paid by the purchaser into Court. — Held, legal assets. Lovegrove t. 
Cooper. 2 S. & G. 271 

ASSETS, descended. Lapsed share of real estiite devised to pay 
debts. — Held, applicable to pay debts in same order as devised estates. 
See Lapse. 3 S. & G. 125 

ASSETS being insufficient, annuity given by will held a charge on 
capital, and properly paid thereout. See Annuity. 1 S. & G. 522 

ASSIGNEES. Assignees in bankruptcy are bound by lawful con- 
tracts of bankrupt, and where by conveyance and contract bankrupt has 
only equity of redemption in fund in his name, it is not in his order and 
disposition. See Bankruptcy. 3 S. & G. 541 

ASSIGNEES. Solicitors who sued in names of assignees, without 
written retainer of official assignee, bound to pay his costs. See Re- 
tainer. 3 S. & G. 375 

ASSIGNEES. Right of assignees in bankruptcy prevails over assign- 
ment for value by bankrupt of reversionary interest. See Assignment. 

1 G.91 

ASSIGNEES in bankruptcy, bill by, to set aside a settlement made 
previously to and in consideration of marriage, when husband was insol- 
vent, with wife's knowledge, dismissed with costs, it appearing that the mar- 
riage had been honestly contracted. See Marriage Settlement. 1 G.49 

ASSIGNEES in bankruptcy, interest of, in leaseholds, remains in 
assignees under section 145 of Bankrupt Consolidation Act, 1845, till 
election. See Election. 2 G. 620 

ASSIGNEES in bankruptcy. Bill impeaching purchase by solicitor 
of assignees in bankruptcy of part of assets, dismissed without prejudice 
to rights of assignees. See Fraud, 2. 4 G. 287 

ASSIGNMENT by bankrupt. After the appointment of assignees in 
bankruptcy under the Act of 1849, an assignment for value by the bankrupt 
of a reversionary interest cannot prevail against the right of the assignees 
in bankruptcy. In re the Trust of the Will of Man/ Coombe. 1 G. 91 

ASSIGNMENT of future property valid. An assignment of future 
property is a licence to the assignee to take possession. Therefore an 
assignment of all the machinery, &c., contained in a schedule, with a proviso 
that all machinery which should be placed on the premises in addition to 
or substitution for the machinery assigned should be subject to the trust, 
was held to entitle the assignee to machinery added or substituted in 
priority to a judgment creditor who had taken possession. Holroyd v. 
Marshall 2 G. 382 

ASSIGNMENT by husband of wife's interest in pursuance of mar- 
riage articles necessary to bind wife. See Marriage Articles. 

3 S. & G. 141 

ASSIGNMENT of bond for value, without notice, supported ; though, 
in fact, bond was giveu in satisfaction of a gambling debt. See 
Gahino. 3 S. & G. 194 
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ASSIGNMENT. Ekiuitable assignment of fund in agent's hands gives 
no right to assignee to sue ; and therefore, where agent failed, loss fell on 
assignors. See Equitable Assionxent. I G. 328 

ASSIGNMENT by trader of all his goods, includiog those in his 
place of business, an act of bankruptcy. See Act of Bankruptct. 

3G. 11 

ASSIGNMENT by money scrivener, who was indebted, on his mar- 
riage with a woman with whom he had previously cohabited, an act of 
bankruptcy. See Bankruptct. 1 S. & G. 228 

ASSIGNMENT. On assignment for value of deposit note in a 
company by holder, who was indebted for calls — Held, that company could 
not set off calls due from assignor. See Deposit Note. 3 G. 238 

ASSIGNMENT by retired military officer, under 47 Geo. 3, c. 25, is 
void. See Pension. 3 G. 171 

ASSIGNMENT of pension from East India Company by military 
officer valid. See Pension. 3 G. 467 

ASSIGNMENT by officer who, under Transfer Act, became colonel 
in Queen's Service, valid. See Pension. 4 G. 619 

ASSIGNMENT. Trustees of a settlement without funds assigned 
policy to a creditor, and afterwards assigned the trust property to new 
trustees. — Held, the latter could not recover the policy. See Policy of 
Assurance. 3 G. 194 

ASSIGNMENT. Married woman who, jointly with her husband, 
assigned her interest (subject to her sister's life estate) in a debt secured 
on real estate, not entitled to a settlement out of proceeds of testator's real 
estate. See Settlement, 1. 4 G. 343 

ASSIGNMENT of ship, statutory form of, being by indorsement, 
mortgage could not be dealt with by bankrupt, and was therefore not in 
order and disposition. See Order and Disposition. 4 G. 75 

ASSURANCE COMPANY. Shareholders in a limited company 
who bad paid for their shares not liable for call for costs made indis- 
criminately. See Winding-up Act, 2. 2 S. & G. 95 

ATTACHMENT for nonpayment of money under decree. On an 
attachment for nonpayment of a sum of money under a decree of this Court, 
the defendant was taken into custody by the sheriff. — Held^ that the plaintiff 
had not lost his right to proceed under the decree against the defendant's 
property. Roberts v. BalL 3 S. & G. 168. 

ATTACHMENT of person. The seizure of the person of the debtor 
for contempt of this Court is not, under the 18th section of the 1 & 2 Vict, 
c. 110, a release of the debts against the debtor's property. Roberts v. BalL 

3 S. & G. 168 

ATTACHMENT. After attachment for non-compliance with decree 
for payment of purchase-money. Court ordered all proceedings to be 
stayed, except to assess damages. See Specific Performance, 3. 4 G. 207 

ATTORNEY, warrant of. Judgment entered up in 1852, with interest 
at ten per cent., saving rights against real estate, not usurious. See Usurt. 

3G. 144 

AUCTIONEER, receipt by, referring to a fair copy of agreement to 
be prepared, excludes operation of Statute of Frauds. See Specific Per- 
formance, 5. 2 S. & G. 115 



88 DIGEST OF CASES. 

AUTHORITY, presumed, where one of two joint owners of estates 
allows the other to enter into contract to sell, and does not within reasoo- 
able time dissent. See Agreement, Parol, 1. 3 S. & G. 692 

AVERMENT in bill must not on demurrer be contradicted bj refer- 
ence to original documents. See Demurrer. 1 G. 395 

AVERMENT. On a plea that a demurrer to a former bill had been 
allowed, there must be an averment that the allegations in the bills were 
the same. See Plea. 3 G. 128 

AWARD, however severe, will not be relieved against by the Court, 
where it is by the agreement made final, and is impartial. See Botildinq 
Contract. 1 G. 216 

AWARD. Application to make award a rule of Court should be 
made on notice. See Rule of Court. 2 G. 447 

BALANCE. An unascertained balance arising from moneys advanced 
and debts paid by a testator to and for his son, set off against a legacy. 
See Set-off. 3 G. 263 

BANK. Shares in a bank, together with real estate, given by a 
testator in trust for an infant. The bank subsequently being wound up, and 
the infant having repudiated the shares, it was held that the debt should 
be borne, not by the real estate devised to the infant, but by the residuary 
estate. See Shares. 3 S. & G. 468 

BANK. Sbares in a bank having been on express terms assigned to 
accepting trustees under Scotch law, the latter were placed on the list of 
contributories. See Contributories. 2 G. 189 

BANKERS. Voluntary settlement by settlor of money at his bankers. 
— Held, sufficient to fasten trust on fund which remained there till his 
decease. See Settlement (Voluntary), 4. 3 S. & G. 315 

BANKRUPT. It is a fraudulent preference for one creditor to obtain 
a larger dividend than another from a bankrupt's estate. See Fraudulent 
Preference. 1 G. 288 

BANKRUPTCY. Bankrupt, bill by, after obtaining certificate im- 
peaching sale by his assignees to their solicitor, dismissed with costs, but 
without prejudice to right of assignees. See Fraud, 2. 4 G. 287 

BANKRUPTCY, assignees in. Assignees in bankruptcy are bound 
by the lawful contracts of the bankrupt, and where by conveyance and 
contract the bankrupt has only an equity of redemption in a fund in court 
standing in his name, that fund is no longer within the principle of reputed 
ownership under the Bankruptcy Act. Barilett v. BartletL 3 S. & G. 641 

BANKRUPTCY, assignees in. Where a lease contained covenants 
not to assign or underlet, with a proviso that in case the tenant should, 
voluntarily or otherwise, lose possession of the farm, the lessor might re- 
enter, the Court held that the assignees in bankruptcy of the tenant (the lessor 
having accepted rent from the assignees) were in by contract with the 
lessor, and not by operation of law, and were therefore bound by the cove- 
nants in the lease. The assignees, after an injunction restraining them 
from parting with possession without the lessor's consent, put into pos- 
session an agent, who cultivated the farm with his own moneys, receiving 
no wages from the assignees. — Heldy an evasion of the injunction. Sir P. 
H. Dyke v. Taylor. 2 G. 666 
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BANKRUPTCY, assignees in. Interest in bankrupt's leaseholds 
remains in assignees till election. See Election. 2 G. 620 

BANKRUPTCY. Assignees in bankruptcy afler appointment entitled 
under the Act, 1849, in priority to assignees for value, of bankrupt. See 
Assignment. 1 G. 9l 

BANKRUPTCY of debtors, on, whose debt had been assigned to a 
third person, but without power to recover the same, loss falls on assignors. 
See Equitable Assignment. 1 G. 328 

BANKRUPTCY. • Bills given by bankrupt to one creditor. Where 
a bankrupt trader compounded with his general creditors for four shillings 
in the pound, but gave as security to one creditor his I O U for the whole 
debt, in order to induce him to concur in annulling the bankruptcy, and 
afterwards, in consideration of a loan, exchanged the I O U for bills, which 
he accepted, the Court, at the suit of the trader, declared the bills invalid, 
but without costs. Mare v. Wamef\ Mare v. Earle, 3 G. 100, 108 

BANKRUPTCY, act of. Assignment of all household goods and 
chattels on place of business is act of bankruptcy. See Act of Bank- 
ruptct. 3 G. 11 

BANKRUPTCY, act of. A solicitor and money scrivener, being in 
insolvent circumstances upon his marriage with a woman with whom he 
had for seven years previously cohabited, by a deed of settlement and articles 
of agreement executed prior to the marriage, conveyed and assigned the 
whole of his real and personal estate to trustees upon certain trusts for his 
wife, with a joint power of appointment among the children of the mar- 
riage, including an illegitimate daughter, but reserving no interest to 
himself. Immediately after the marriage the power was exercised in favour 
of the illegitimate daughter. The property remained under the control of 
the husband, and within two months after the marriage 2k fiat in bankruptcy 
was issued against him. On a bill filed by the wife to establish the settlement 
— Held, that the settlement was itself an act of bankruptcy, and void as against 
the assignors. Colombine v. Penhally Penhall v. Miller, 1 S. & G. 228 

BANKRUPTCY. Where one of two partners becomes bankrupt, 
rights of creditors against each. See Partnership. 4 G. 294 

BANKRUPTCY. A fiat is proof of bankruptcy against all persons. 
Colombine v. Penhall, See Evidence, 5. 1 S. & G. 228 

BANKRUPTCY. On bankruptcy of one partner, on a bill filed by 
solvent partner, Court held plaintiff entitled to a return of a proportionate 
part of premium paid by him. See Partnership. 2 S. & G. 479 

BANKRUPTCY. Notwithstanding section 152 of Bankrupt Act, 
1849, Court appointed a receiver of partnership assets. See Partnership. 

2 S. & G. 479 

BANKRUPTCY. Joint estate of two partners, one of whom became 
bankrupt, being administered in bankruptcy, and the separate estate of 
solvent partner in Chancery, joint creditors part paid in bankruptcy not 
entitled to prove against the estate of solvent partner pari passu with 
creditors of solvent partner. See Partnership. 4 G. 294 

BANKRUPTCY. On bankruptcy of mortgagees of a vessel, who had 
deposited the deed as security — Held, that, as the statutory assignment was 
by indorsement, the mortgage was not within order and disposition of bank- 
rupts. See Order and Disposition, 1. 4 G. 75 
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BANKRUPTCY. On bankruptcy of a shipbuilder, who had received 
part payment of a vessel in process of construction — Held^ the ship was 
not in the order and disposition of the bankrupt. See Ordeb and Dispo- 
sition, 2. 4 G. 187 
* BANKRUPTCY. Priorities of creditors. In 1815 a trader in 
Somerset was declared bankrupt, and remained uncertificated till his 
death in 1852. In 1817 he removed to Suffolk, and carried on business 
there with the knowledge of his assignees and others of the creditors of his 
estate. He died indebted to creditors subsequent to the bankruptcy, and 
possessed of considerable real and personal property, which he gave to 
trustees ; and he appointed executors, who proved the will. After the 
bankrupt's death, an assignee was appointed in the place of the assignees 
who haid died, and he possessed himself of some of the assets; the executors 
held the rest. On the petition of a creditor subsequent to the bankruptcy, 
presented in the Bankruptcy Court, an order was made, directing the 
assignee to administer the estate in paying the funeral and testamentary 
expenses and the creditors subsequent to the bankruptcy, next the creditors 
under the bankruptcy, and to hand over the surplus to the executors. 
Upon a claim by one of the executors to administer the estate — HeJd^ that, 
notwithstanding the order in bankruptcy, there must be a declaration of 
the priority of the subsequent creditors, and the usual decree to administer 
the bankrupt's estate in this Court. Hernaman v. Tucker, 1 S. & G. 394 

BENEFICE, power to charge. A judgment creditor of a beneficed 
clergyman is prevented by the statute of Elizabeth from suing in equity to 
have hisjudgment made a charge under the statute 1 & 2 Vict. c. 110, which 
makes the judgment have the same effect as a charge in writing. On 
motion for a receiver at the suit of an equitable incumbrancer, where another 
equitable incumbrancer later in date had acquired a legal possession, the 
Court refused to disturb the possession so acquired, and refused the motion 
for a receiver. BaUa v. Brothers. 2 S. & G. 509 

BENEFICIAL interest. A trustee having a beneficial interest 
in one moiety of stock assigned it for value to a mortgagee, who put a 
distringas on the moiety. The trustee subsequently sold out the other moiety, 
and absconded. — The cestui que trust held entitled against the mortgagee 
of the trustee of the other moiety, but the mortgagee entitled to his costs. 
See Breach op Trust, 1. ^ 4 G. 442 

BEQUEST (on secret trust). Bill against trustee dismissed, the 
latter admitting she knew testator's wishes, and intended to carry them into 
efiect, but denying she had entered into any engagement. See Charity. 

3 S. & G. 48 

BEQUESTS. General pecuniary legacies are bequests within 17th 
section of the Wills Act. See Pkcuniaut Legacies. 3 S. & G. 293 

BIDDINGS. Court will not open biddings after certificate signed, 
except in extraordinary cases. See Opening Biddings. 1 G. 284 

BILL by apprentice that his master might execute indentures. — Dis- 
missed on the merits. See Apprentice. 3 G. 190 

BILL. On argument on demurrer, documents set out in bill must 
be taken as pleaded, and cannot be contradicted. See Demurrer. 

1 G. 395 

BILL. To a bill alleging fraud by one shareholder on behalf of 
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himself and all others except the defendants, demnrrer allowed, and leave 
to amend refused. See Fraud, 1. 4 G. 314 

BILL by a certificated bankrupt, impeaching sale bj his assignees to 
their solicitor. — Dismissed. See Fraud, 2. 4 G. 287 

BILL bj heir-at-law to set aside devise of real estates on ground of 
fraud cannot be maintained. See Fraud, 3. 4 G. 468 

BILL, amended (inconsistent). Cannot be amended so as to be incon- 
sistent with original ; but where a bill was amended by impeaching a codicil 
as made during incapacity, the Court refused to dismiss it. See Amended 
(Inconsistent) Bill. 4 G. 311 

BILL, defensive. It does not take a defensive bill out of the rule that 
no security for costs can be required, that it seeks other relief. See Security 
FOR Costs. 3 G. 394 

BILL (former). Where a plea is filed that demurrer to a former bill 
by the same plaintiff against the same defendant was defeated on demurrer, 
it must aver that the allegations in both were the same. See Plea. 

3 G. 128 

BILL (improper). A bill of interpleader, where the whole ground for 
relief rested on a false allegation of a threat and intention by one of the 
defendants to bring an action, was dismissed; and the plaintiff's solicitor, 
who filed the bill, being proved to be aware that the allegation was ground- 
less, it was ordered, on the petition of one of the defendants, for whom he 
also acted as a solicitor, that all items in his bill of costs in respect of tho 
interpleader suit be disallowed. Cook v. The Earl of Roeelyn, Re Hook 
{Solicitor). 3 G. 175 

BILL, vexatious. Where to an administration suit the executors 
alleged that the suit wns vexatious, and a balance was found due from the 
executors, the Court ordered them to pay the costs of the suit. See Costs 
OP Suit. 3 G. 434 

BILL to rectify lease of infant's land sanctioned by the Court. — Dis- 
missed. See Lease. 4 G. 61 

BILL of exchange. Blank acceptance, coupled with interact. Authority 
to fill it up not revoked by death. See Blank Acceptance. 

2 S. & G. 147 

BILL of exchange given by a bankrupt trader (who had compounded 
with his creditors for 45. in the pound) to one creditor for his whole debt. 
The Court, at suit of bankrupt, declared them invalid, but without costs. 
See Bankruptcy. 3 G. 100, 108 

BILL of lading. Indorsees for value of a bill of exchange accepted 
on the credit of a forged bill of lading restrained from enforcing payment. 
See Forgery. 1 G. 142 

BILL of sale by insolvent trader of all his household goods, and of 
chattels on his place of business, an act of bankruptcy. 3 G. 1 1 

BILL of sale of future property valid. See Assionment. 2 G. 382 

BILL of sale by trader of all his stock-in-trade, to secure antecedent 
debt and future advances, invalid. See Order and Disposition. 4 G. 75 

BLANK acceptance. Where value is given for a blank accept- 
ance, the authority to fill it up, being coupled with an interest, is not re- 
voked by death ; but where there is no such interest, the authority to fill 
up and negotiate is terminated by the death of the acceptor. Giving a 
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blankaccepta n ce is only primd facie evidence of an authority to the person 
to whom it is given to fill up the bill for the amount to which the stamp 
extends ; and where the holder of a bill takes it with notice of a circum- 
stance of suspicion, he can be in no better situation than the drawer or 
indoitser, who had given no value for the bill. The holder of a bill who, 
without any express notice of any circumstance of suspicion, took the bill, 
not in the ordinary course of business, and, not relying on the security, 
required evidence of title in the drawer to negotiate the bill, which deceived 
him, has only his remedy against the drawer personally who deceived him, 
and he can have no better title on the bill than the drawer had. Hatch v. 
Searles. Stanway*8 Case, Conway^s Case. 2 S. & G. 147 

BLANK sum in deed. Court refused to rectify omission. See Mistake. 

3 S. & G. 547 

BLENDED gift. See Gift over. I G. 131 

BOARD. Where a local Board of Works attempted to exercise their 
compulsory powers without leaving the appeal given by their Act, the 
Court restrained them. See Compulsory Powers, 4. 1 G. 412 

BOND. An executor and the obligor to a bond for 2000/., found in 
testator's possession at his death, charged with whole amount. See Debtor 
TO Estate. 3 G. 352 

BOND. A voluntary bond granted by a father to his children, on 
which consideration they married, acquires character of a debt. See 
Voluntary Obligation. 1 G. 118 

BOND executed by surety on misrepresentation cancelled. See Surety. 

d G. 460 

BOND. Where a bond by a surety was to guarantee payment for 
flour to be supplied by obligee of a specified quality, and he supplied 
inferior flour, so that the contract was annulled, the obligor entitled to 
have bond cancelled. See Surety. 3 G. 460 

BOND given for gambling debt in hands of assignee for value, without 
notice, valid. See Gaming, 1. 3 S. & G. 194 

BONDS within equity of statute 5 & 6 Will. 4, c. 14, which validates 
securities in hands of holder for value, without notice that the consideration 
was a gaming debt. See Gaming, 2. 3 S. & G. 194 

BOND of incorporated guarantee association held sufficient under 
order to give security for costs. See Security for Costs. 

1 S. & G. Ap. XX 

BOND. Action on a bond for 1000/. given by plaintiff while lodging 
at an hotel seriously ill, to secure advances and hotel bill, restrained, on 
plaintiff giving judgment for amount of the claim. See Account, 3. 

4 G. 613 

BONUSES. Tenant for life of estate held pur autre vte, who had 
insured the lives of the cestui que vie under a mistake, entitled to bonuses, 
not to premiums. See Wxll, 4. 2 G. 304 

BOOK debts. On a sale by the executors of the book debts of their 
testator, the debtors to the estate being also creditors both on trade and 
also private debts, but claiming no right of set-off — Heldy the purchaser 
entitled only to the balance remaining due after deducting both trade and 
private debts due from the testator's estate. Chick r. Blackmore. 

2 S. & G. 274 
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BOOK of reference. Thoagh the name of the owner of a field was 
mentioned in the hook of reference, the Court restrained the Company 
from taking that part of the field bejond the limits of deviation. See 
Deposited Plans, 2. 4 G. 352 

BOUNTY (Qaeen Anne's). Mortgage to Queen Anne*s Bounty, to 
rebuild rectory-house. — Held, not an incumbrance which, without special 
stipulation, yendors of advowson were bound to satisfy. See Adyowson, 
1, 2. 1 G. 384 

BREACH of contract. Where a lessor agreed to let a house and put 
it in decorative repair, but broke his contract, the Court decreed specific 
performance of the agreement, with an inquiry whether the repairs had 
been done, and if not, decreed compensation in damages. See Specific 
Performance, 1. . 4 G. 42 

BREACH of contract. After breach of contract to purchase an 
advowson, and after failure to obey a decree for specific performance, the 
Court, at the instance of the vendor, ordered the contract to be rescinded, 
and all proceedings to be stayed, except as to assessing damages. See 
Specific Performance, 3. 4 G. 207 

BREACH of covenant. Where lessor refuses to perform agreement to 
grant a lease on account of acts which would be breach of covenants in 
lease if granted, it must be a gross breach of covenant without waiver. 
See Specific Performance, 3. 3 S. & G. 449 

BREACH of covenant to repair. Ejectment, which was brought for 
breach of covenant to repair, restrained by Court. See Ejectment. 

4G. 473 

BREACH of covenant to insure. The Court has jurisdiction to relieve 
against a breach of covenant to insure committed after the date of the 
22 & 23 Vict. c. 35, arising on a lease dated before the Act. Ptige v. 
Bennett. 2 G. 117 

BREACH of injunction. Assignees ordered not to part with a farm 
put in an agent without salary. See Bajckruptct. 2 G. 566 

BREACH of trust Where a trustee for creditors purchased back 
from the person to whom he had sold it part of the trust property, with 
consent of two out of three of the debtors, and of all the creditors, the 
Court supported the sale. Dover v. Buck. 5 G. 67 

BREACH of trust. A sale by trustees of land held by them subject 
to a mortgage not a breach of trust. See Foreclosure. 2 G. 434 

BREACH of trust. Bill against two of three trustees to make good 
trust moneys which they had allowed their co- trustee to receive. — Dismissed 
with costs : the will having, besides the nsual indemnity clause, provided 
" that any trustee who should pay to his co-trustee, or enable him to 
receive, moneys for the general purposes of the will, should not be obliged 
to see to the due application thereof, or be responsible by express or 
implied notice of the misapplication." Wilkins y. Hogg. 3 G. 116 

BREACH of trust. Where a husband entitled to the interest of a 
ihnd for life, with remainder to his wife for life, induced the acting trustee 
to pay him the money on the written consent of the wife, the trustee 
having died, his estate was held liable to make good the moneys so paid, 
on a bill filed by the widow and the surviving trustee. Creaswell v. 
Dewell. 4 G. 460 
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BREACH of trust. The trustee of a sum of stock, being beneficially 
entitled to on^ moiety undivided, assigned his interest to a mortgagee, 
who placed a distringas on the moiety. The trustee afterwards sold out a 
moiety and absconded. On a bill by the cestui que trust of a moiety, the 
Court held that he was entitled to the remaining moiety, but gave the 
mortgagee his costs. Wilkins v. Sibley, 4 G. 442 

BREACH of trust by administrator with the will annexed. Personal 
estate was given to executors in trust to invest 60,000/., part thereof, in 
the purchase of land to be conveyed to the use of a nephew, with remainders 
over, and as to a considerable residue in trust for his nephew as residuary 
legatee. The executor did not prove, and the residuary legatee became 
administrator with the will annexed, and purchased several estates, partly 
with money of the testator, in his own name, at prices amounting to 
49,773/. He subsequently improved one of these estates, so that it was 
worth 60,000/., and by his will gave it to the tenant in tail in remainder 
of the estates directed to be purchased, on condition that he should accept 
it in satisfaction for all claims under the original will. — Held^ on the 
evidence, that the estates purchased for 49,773/. were purchased in exe- 
cution of the trust for investment, and that the condition was nugatory. 
Mathias v. Mathias. 3 S. & G. 352 

BREACH of trust, where acquiescence. A widow, a tenant for life, 
desiring an increase of income, induced a trustee to invest, out of a trust 
fund, a sum exceeding two-thirds of its value on mortgage of copyhold 
house property at interest at 5/. per cent. After the rents had become 
insufficient to pay the interest, her daughter, on her marriage, became 
entitled to one-fourth of the tru^t fund. The trustee having stated to the 
husband and wife the deficiency in the widow's income, and its cause, they 
accepted a small sum of money in hand in lieu of their one- fourth, and 
made no objection for ten years, when the widow died. Becoming then 
entitled to the remaining three fourth parts of the fund, they sought by 
suit to charge the trustee with the deficiency. — Held, that they had so far 
acquiesced in the investment, and could not complain of it. It is not a 
breach of trust for a trustee to take a mortgage not containing a power of 
sale. Farrar v. Barraclough, 2 S. & G. 231 

BREACH of trust, where acquiescence. A creditor who has taken a 
benefit under arrangement by inspector cannot sue for breach of trust. 
See Debtor and Creditob Deed. 1 S. & G. 654 

BREACH of trust. Lapse of time. Purchase-money proved to have 
been left in the hands of the purchaser as an indemnity in the year 1796, 
but for which a receipt was indorsed on the conveyance, the evidence being 
in the recitals of a deed contemporaneous with the purchase, and executed 
in order to enable the purchase to be completed, and these recitals stating 
trusts of the fund under which the plaintiffs were entitled in remainder after 
two life estates, the last of. which expired in 1845. — Held, that, as the plain- 
tiffs* title in possession did not accrue till 1845, they were entitled, on a bill 
filed in 1852, to have the trust fund made good out of the assets (real 
estate) of the purchaser who had died in 1811. Hawkins v. Gardiner, 

2 S. & G. 441 

BREACH of trust. One of three trustees, who was alleged to have 
participated in a breach of trust clearly committed by the others, being 
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also executor of a cestui que trust. — Ileldy that a legatee * of the cestui que 
trust was entitled to maintain a bill against the three trustees to recover the 
funds lost by the breach of trust, Sandford v. JodrelL 2 S. & G. 176 

BREACH of trust. A policy of assurance on his own life was effected 
by a defaulting trustee with the sanction of the Master, on a proposal to 
compromise a suit for restoring the trust fund ; but the trustee died before 
the Master made his report, or finally approved of the proposal for com- 
promise. — Held, that the proceeds of the policy were not general assets of 
the trustee, but primarily applicable to compensate the loss by the breach 
of trust. Ward v. Ward. 2 S. & G. 125 

BREACH of trust Where trustee, at the instance of and to benefit 
a married woman with absolute power of appointment, which she exercised 
after the breach of trust, committed a breach of trust, and the fund was 
lost, the Court dismissed a bill by the infant appointees. See Separate 
Use. 2 S. & G. 219 

BREWERY. Where vendors of brewery made various and inconsistent 
statements as to the profits, but afforded eveiy facility for investigation, 
which the purchaser partially made, the Court decreed specific performance. 
See Specific Performance, 2. 4 G. 134 

BRICK-BURNING. Where the defendant failed to show that he 
could not have burned his bricks elsewhere, so as not to be a nuisance, the 
Court granted an injunction. See Nuisance. 3 G. 683 

BRIDGE. Where the plans or sections (deposited by a public company) 
described a bridge over a public road as 45 feet, the Court restrained the com- 
pany from constructing it of less width. See Deposited Plans, 1. 4 G. 333 

BRITISH SUBJECT. The order of a foreign court appointing a 
guardian of the child of a British subject will be regarded by this Court with 
respect, but it does not constitute such person a guardian. See Infant. 

2 S. & G. 199 

BROKERAGE. The Accountant- General's brokerage on compensa- 
tion money ordered to be paid by the railway company ou^ht not to be 
deducted out of the money paid into Court. JRe Braithwaite^s TnisL 

1 S. & G. Ap. XV 

BUILDING contract of vast extent. Account directed at instance of 
contractor. See Account, 1. 3 S. & G. 146 

BUILDING CONTRACT. Bias of architect. The existence of any 
circumstance calculated to bias the mind of an arbitrator, unknown to either 
of the parties who have submitted to his decision, is a sufficient ground for 
the interference of the Court. Therefore, where a builder by his contract 
bound himself to abide by the decision and certificates of an architect as to 
the amounts to be paid for the work, not knowing that the architect had 
given an assurance to the employer that the cost of the building should 
not exceed a certain specified amount, although he refused to guarantee 
that amount, the Court did not consider the decision of the architect made 
under such a bias as binding ; but gave directions so as to ascertain under 
the authority of the Court how much remained justly due to the plaintiff. 
The Court will not readily act on parol evidence to fill up a blank in a 
written contract, where the object of the evidence is to infiict a penalty or 
forfeiture. Kemp v. Rose, 1 G. 258 

BUILDING CONTRACT. Unfair conduct on part of architect. 
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Bill bj a contractor alleging unfair conduct on the part of the architect, 
whose decision was bj the terms of the contract made final, and who 
ousted the contractor and finished the buildings. The Court, on proof of 
such unfair contract, decreed payment of the balance due to the plaintiff on 
the contract, and relieved the contractor from penalties, declared the archi- 
tect's decision not binding, and ordered both the defendants (the architect 
and the contracting party) to paj the costs of the suit. Pawley v. Turn- 
hull. 3 G. 70 

BUILDING CONTRACT. Unfair refusal of architect to certify. 
Where a contractor, under pressure occasioned by the refusal of the archi- 
tect to pay what was 'justly dae under the contract, was induced by the 
architect to enter into a disadvantageous agreement, the Court set it aside, 
though by the terms of the original contract the decision of the architect 
was made final. Where by contract the award of the architect is final, and 
is fairly and impartially made, this Court will not relieve against it, bow- 
ever severe it may be in its effects ; but where the arbitrator is found 
guilty of unfairness or partiality, this Court will relieve against his award. 
Ormea v. Beadel. 2 G. 166 

BUILDING CONTRACT. Decision of architect beingby the agreement 
made final at law and in equity, Court will not relieve against it if no fraud, 
incapacity, or refusal to act be proved. — ^Bill for an account of certain works 
constructed by S. for a corporation, the contract providing that, if the con- 
tractors should fail in performing their contract, or in the opinion of tlie 
engineer not make due progress, it should be lawful for the corporation to 
seize the plant ; and, in case any dispute should arise, the decision of the 
engineer should be final at law and equity. — Dismissed with costs, no case 
of fraud, misconduct, incapacity, or refusal to act being established against 
the engineer. Scott v. The Corporation of Liverpool, I G. 216 

BUILDING CONTRACT, where there is a complicated demand. 
Where, on the investigation of a complicated demand for work and labour 
done, and other matters, or performance of work under a contract with a rail- 
way company for works of enormous extent, the chief clerk's certificate, aAer 
a laborious examination, ascertained the amount due, the Court will not 
allow the result so certified to be varied as to the whole or any part of it 
unless a case of clear mistake or gross abuse is shown. In such cases the 
certificate of the chief clerk should not be questioned on any ground which 
would not be a ground for moving for a new trial or for setting aside the 
verdict of a jury. Mcintosh v. The Great Western Railway Company, 

4 G. 683 

BUILDING LEASE. A model building lease of Charity lands being 
settled by Court, Charity allowed to grant others without reference to 
chambers. See Lease. 3 G. 614 

BUILDING LEASE. Expenditure and possession on faith of a parol 
agreement to grant a building lease entitles tenant to have lease granted. 
See Landlord and Tenant. 4 G. 519 

BUILDING MATERIALS. On a gift by testator of all his freehold 
house and property in Wright Road — Held^ not to include scaffolding 
and building materials thereon. See Will, 5. 2 G. 277 

BYE-LAWS. Where an owner of factory, intending to rebuild his 
premises, submitted plans to a committee appointed by the local Boards of 
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Health and Town Council, who approved of same, the Corporation were 
not permitted to enforce their bje-laws contravened by such plans. See 
Local Goyebnmbnt. 4 G. 262 

CA SA. An attachment for nonpayment of monej ordered hj Court 
is not equivalent to a ca say and is not a release against the debtor's pro- 
perty. See Attachment. 3 S. & G. 168 

CANCELLATION of bond. A bond cancelled which was executed 
by a surety on misrepresentation. See Sooiett. 3 G. 450 

CANCELLATION of deed. A deed executed by a married woman 
at the instance of her husband, reserving equity of redemption to him, 
cancelled. Knight v. Knight 5 G. 26 

CALL under Winding-up Acts, though the shareholder has executed 
the deed, is not a specialty debt>. Royal Bank of Australia. 

3 S. & G. 272 

CALL made before debts ascertained on all shareholders, some of whom 

had not paid for their shares, discharged. — Qucere, whether shareholder 

who has paid in full is liable to a call for costs. See Winding-up Acts, 2. 

2 S. & G. 95 
CALL. Whether solicitors who delivered up documents on under- 
taking of official manager that their claim should be paid out of first 
moneys in hand, but who waited nine years before delivering their bill, no 
moneys having ever been in hand, were entitled to have a call made, 
it having been held that they were not bound by the Statute of Limita- 
tions, — quoBre, See Statute of Limitations. 2 G. 47 
CALL. Payment on allotment not a call. See Fraud, L 4 G. 314 
CAPITAL. Where a testator directed his share of capital in firm to 
be invested in cash and paid to a charity — Held^ a demonstrative and not a 
specific legacy. See Will, 6. 4 G. 361 
CATTLE FAIR. Court restrained a corporation from holding a 
cattle fair on land set apart for purposes of recreation. See Faib. 

1 G. 363 

CERTIFICATE by examiner. The certificate by the examiner of a 
witness's refusal to give evidence was not, under the old practice, filed ; 
and such filing is not now necessary in order to obtain an attachment for 
contempt. The leave of the judge is not necessary to authorise the ex- 
aminer to take the cross-examination. Cast v. Poyser. 3 S. & G. 369 

CERTIFICATE of chief clerk on complicated demand arising out of 
a building contract cannot be questioned on any ground which would not 
be enough to move for new trial, setting aside verdict of jury. See Build- 
ing Contract. 4 G. 683 

CERTIFICATE. On certificate of chief clerk, in pursuance of an 
inquiry directed, that no benefit had resulted to infant from a suit instituted 
on his behalf, the Court refused to give next friend his costs. See Infant. 

2 G. 575 

CERTIFICATE. Before certificate is signed approving of a pur- 
chaser at a sale under the direction of the Court, the biddings will be 
opened in favour of a bidder who makes substantial advance ; but after 
certificate signed biddings will not be -opened, except under extraordinary 
circumstances. See Opening Biddings. 1 G. 284 

VOL. V. H 
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CERTIFICATE. Shareholder in a railway company incorporated by 
Parliament in a new company, entitled to sue in respect of funds of new 
company before he had received the certificate of his shares in such new 
company. See Shareholder. 3 G. 16 

CERTIFICATE of practice by Taxing Master. See Costs. 2 G. 35 

CESTUI QUE TRUST entitled to profit derived from trust property 
and from oflice of trustee. See Trustee, 2. 3 S. & G. 192 

CESTUI QUE TRUST. Consent of all cestui que trusts necessary 
to authorise a trustee for sale to sell for less than the best price. Se€ 
Trustee for Sale. 2 G. 210 

CESTUI QUE TRUST constituted by a mere gift of a promissory 
note to a third person for benefit of plaintiff*. See Will, 8. 2 G. 441 

CESTUI Q UE TRUST. Where by a voluntary deed there was a clear 
declaration of trust of real estate, the Court declared the heir-at-law of the 
settlor a trustee for the cestui que trust. See Voluntart Deed, 2. 3 G. 538 

CHAMBERS. A plain tiff in contempt is entitled to be heard on motion 
to discharge order made against him at chambers. See Contempt, 1. 2 G. 1 10 

CHANCERY Procedure Act. The 51st section of the Chancery 
Procedure Act, 1852, authorises partial administration of a trust. Su 
Trust. 3 S. & G. 337 

CHAPEL, majority of trustees of. The trust deed of a Baptist chapel 
provided that the trustees should allow the minister to occupy a house 
(part of the trust property) ; but, in case he did not occupy it, authorised 
the trustees to let it, and apply the rents to pay off the mortgage. The 
trustees, without offering it to the minister, let the house to another person 
for the alleged purpose of applying the rent to pay off a mortgage ; but the 
Court set the lease aside, and ordered possession to be given to the minister. 
The majority of trustees of a Dissenting chapel have no right to deal with 
the trust property otherwise than according to the true construction of the 
deed of trust. Ward v. HipwelL 3 G. 547 

CHAPEL. Bequest of 200/. to found a chapel for deaf and dumb, 
void under Mortmain Acts. See Will, 1. 3 G. 182 

CHAPEL. Dissenting minister, though duly elected, is only tenant 
at will of chapel. See Dissenting Ministsr. 1 G. 1 

CHARGE. A charge in solicitor's bill, apparently, and alleged to be, ex- 
cessive. — Held, special circumstances,under6 & 7 Vict. c. 73, sufficient to have 
bill taxed twelve months after delivery. See Solicitor and Client. 3 G. 372 

CHARGE on benefice. A judgment creditor of a beneficed clergyman 
cannot have his judgment made a charge on benefice. See Benefice. 

2 S. & G. 509 

CHARGE of debts. A testator, after directing all his just debts to be 
paid, devised his real estates to his executors, and empowered them to receive 
the rents and pay the debts. — ^Not a general charge of debts. See Will, 1 1. 

2 S. & G. 396 

CHARGE. A mortgage to Queen Anne*s Bounty, to rebuild parsonage, 
not a charge which, on side of advowson, vendor is bound to satisfy. See 
Advowson, 2. 1 G. 384 

CHARGE. The word '' charge " contained in the 42nd section of 3 ^ 4 
Will. 4, used in connection with 40th section, includes mortgages. See 
Mortgage. 3 G. 561 
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CHARGE. Judgment entered up in 1852 on warrant of attorney 
bearing indorsement that it was to secure interest at rate of 10/. per cent., 
proYiding that any equitable charge on lands of debt, by registering judg- 
ment, not to be relinquished. — Held^ not usurious. See Ushrt. 3 G. 144 

CHARGE. Under 28th section of 23 & 24 Vict. c. 127, town agent of a 
solicitor held entitled to a charge on all property recovered in three suits 
for unascertained balance due to him from country solicitor. See Solicitor 
AND Client. 3 G. 381 

CHARGE on land. An order of the Probate Court for the payment 
of money is not a charge on land within the meaning of the 1 & 2 Vict. c. 
1 10. Pratt T. Bull. 4 G. 1 1 7 

CHARGE on land. A solicitor employed by next friend in establish- 
ing an infant's title to land, the infant having attained twenty- one. — Court, 
under 23 & 24 Vict. c. 127, s. 28, declared unpaid costs a charge on land. 
See Solicitor. 4 G. 260 

CHARGE on capital. Annuity a charge on capital. See Will, 6. 

2 G. 124 

CHARGE on land. A. being entitled in fee to real estates, subject to 
a trust to raise 6000/. for B., and, in the event of her death without 
children, for A. on his marriage, conveyed the estates to the trustees of 
his marriage settlement, subject to the trust to raise the 6000/. on the 
trusts (in the will creating it) mentioned, and died leaving B. On B.*s 
death without children, A.'s representative filed a bill to establish the 
charge. The Court held that the charge was subsisting, and directed the 
principal, interest, and costs to be raised by a sale or mortgage of the real 
estate. Johnson v. Webster. 2 S. & G. 136 

CHARGE on land. A judgment is not sucli a charge upon land 
(except it be within the 1 & 2 Vict. c. 110), as to give it precedence over 
an unregistered mortgage. Cathrow v. Eade. 1 S. & G. 423 

CHARGING order. Where a solicitor had obtained for a client a 
foreclosure decree (who had subsequently died, and a decree for administra- 
tion of his estate had been made), the Court, under the 28th section of the 
23 & 24 Vict. c. 127, made a charging order for the costs of the suit against 
the real estate of the client. Wilson v. Mound. 4 G. 416 

CHARITY. Proceeds of growing crops of wheat, oats, rye, grass, 
clover, and trefoil savour of realty, and are not applicable to pay legacies 
to charities. See Growing Crops. 2 G. 325 

CHARITY. Cannot take legacy ^' to aid of deaf and dumb to found a 
chapel." See Will, 1. 3 G. 182 

CHARITY. Specific legatees and charities not entitled to share in 
residue. See Will, 10. 3 G. 209 

CHARITY. Legacies given to charities payable on the construction 
of the will in the ordinaiy way. See Will and Codicil. 3 G. 308 

CHARITY. Gift to fbur trustees on a secret trust invalid. Leaseholds 
vest in the Crown. Johnstone v. Hamilton. 5 G. 30 

CHARITY, gift to. The executor and trustee of a residue given for 
a charity, to be administered with the approbation of the rector and church- 
wardens, did not communicate the fact of the bequest to them, but held the 
trust fund in stock in his own name from 1840 till 1852. The rector and 
churchwardens accidentally heard of the bequest in 1852, and were pro- 

H 2 
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ceeding to file an in for (nation, when the trustee, who admitted possession 
of the fund, invested it in 3Z. 5s, per cents., and transferred it into Court 
under the Trustee Relief Act. The Court, holding such conduct to l>e a 
gross neglect of duty, repudiated the investment, and charged the defendant 
with the balances in his hand as cash, with interest at 5L per cent., with 
annual rests ; and refused to allow him his costs up to the hearing. On 
appeal the decree was varied as to the interest from the rate of 6/. per 
cent, with rests, to 41. per cent, without rests ; and as to costs by charging 
the defendant with them up to the hearing. Attorney ^General v. Alford. 

2 S. & G. 488 

CHARITY. Gift by name to a charity which had ceased to exist, 
but there was at date of will a similar charity with different name. — Ileld^ 
the latter entitled. See Will, 2. 2 S. & G. 31 

CHARITY, precatory trust. A testator in infirm health, desirous of 
founding a charity by will, on learniug that it would be invalid, appointed 
liis wife residuary legatee and executrix, in the hope that she would give 
effect to his desire, but declared no trust, and studiously refrained from 
imposing on her any obligation to found the charity. Bill by the next of 
kill impeaching the will as made on a secret and illegal trust, to which the 
executrix filed an answer, admitting her acquaintance with the testator's 
wishes, and her intention to carry them into effect, but denying that she 
had directly or indirectly entered into any engagement with him to dedi- 
cate the property to charity. — Dismissed with costs. Lomax v. Ripley. 

3 S. & G. 48 

CHARITY. Where the object of a charity was particularly defined, 
the doctrine o^ cypres was held inapplicable. See Cy Fres. 3 S. & G. 264 

CHATTEL. WhSre a chattel, from being used in business or other- 
wise, has a peculiar value, the Court will entertain a bill for an injunction 
to restrain its sale or detention. North v. I'he Great Northern Railway 
Company, 2 G. 64 

CHATTEL. A judgment creditor restrained from taking possession 
of land and chattels of a railway which, with calls and tolls, had been 
previously mortgaged. See Elegit. 2 G. 71 

CHATTELS on land devised held not to pass under the gift. See 
Will, 5. 2 G. 277 

CHATTELS. Rails and other chattels brought on land by con- 
tractor, which by terms of contract became company's property, cannot be 
taken in execution for company's debts. See Execution. 4 G. 436 

CHATTELS. Where debtor gave parol authority to a creditor to 
take and sell chattels — Held, that the creditor had a lien on the goods. 
See Lien. 4 G. 626 

CHEMICAL curiosity. An invention by which a substance only 
known previously as a chemical curiosity is made available for manufac- 
turing purposes is the subject of a patent. See Patent. 4 G. 577 

CHEMISTRY. Inventions in mechanics are totally different from 
inventions in economical chemistry. See Patent. 4 G. 577 

CHILD. Evidence of the performance of any vital act is legal proof 
that a child was born alive. See Life, Legal. 3 G. 58 

CHILD. Gift by a child to a parent of a large part of her property shortly 
after attaining twenty -one, set aside. See Father and Child. 4 G. 417 
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CHILDREN. The word "children " in a will means legitimate children 
only, unless there is something in the will which amounts to gift by descrip- 
tion. See Illegitimate Children. 1 S. & G. 362, 486 
CHILDREN. Devise to trustees to pay rents to widow durante 
viduitate, then to all the child and children of testator's late sister till the 
youngest should attain twenty-one, then to sell and divide. — Held, all were 
tenants in common till the youngest attained twenty-one. See Will, 2. 

3 G. 575 
CHILDREN. Gift to children of testator's late brother John, and in 
another clause gift to issue of his brother John, who had only one son, who 
died in testator's lifetime, leaving four children. — Held, they were entitled. 
See Will, 5. 3 G. 134 

CHILDREN. In construing a marriage settlement, the Court, unless 
prevented by clear words, will hold that all children who attained twenty- 
one, and died in the lifetime of their parents, took vested interests. See 
Marriage Settlement. 1 S. & G. 175 

CHRISTIAN name. Judgment was obtained in an action against 
a debtor in a wrong Christian name, but was registered correctly. — Held, 
a sufficient compliance with the 1 & 2 Vict, c 110. See Judgment. 

3 S. & G. 11. 
CHURCH. Dismantling achurch and pews by incumbent andonechurch- 
warden is waste, and was restrained by injunction. See Waste. 2 G. 535 
CLAIM. A plaintiff having an agreement, which, upon a bill, he 
might probably have had specifically performed, filed a claim for that 
purpose ; but the Court, finding it impossible to determine the question 
between the parties as it was presented on that mode of proceeding, dis- 
missed the claim without costs, and without prejudice to the plaintiff's 
right to file a bill. Raivlings v. Dalglesh, 1 S. & G. 76 

CLAIM. Where solicitors had delivered up documents on an undertak- 
ing by official manager to pay claim, not bound by Statute of Limitations, 
though they had not sent in their bill for nine years, there being no 
moner in hand. See Statute op Limitations. 2 G. 47 

CLASS. Where there is a gift to children as a class, only legitimate 
children take. See Illegitimate Children. 1 S. & G. 362, 486 

CLASS, unascertained. A devise by testator of all his real and per- 
sonal estate to his nephews and nieces, who were an unascertained class.^ 
Held, not to pass estates vested on trust or mortgage. See Trust Estates. 

3 G. 465 
CLERICAL error corrected by striking out name. By a clerical 
error, a defendant to a bill was named twice, — first by her maiden name, 
and secondly as wife of B. On motion ex parte, the Court gave leave to 
the plaintiff to amend the record by striking out the name of the defendant 
by her maiden name, without re-serving the parties with the copy of the 
amended bill. Barnes v. Ridgway, 1 S. & G. Ap. xviii 

CLIENT having been unable actively to manage his own affairs, a 
mortgage for costs and advances made to solicitor" ordered to stand as a 
security for what should be found justly due. See Solicitor and Client, 1. 

1 G. 270 

CLIENT, mortgage by, ordered to stand only as security for what 

should be found due. See Solicitor and Client. 1 G. 174 
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CLIENT. Communications made by client to solicitor before suit are 

not privileged, but advice given hj solicitor thereon is within rule. See 

Privilege. 2 G. 453 

CLIENT. Former solicitor not obliged to disclose name of person to 

whom he applied on behalf of client. See Examination. 3 G. 304 

CLIENT. Gift by client to solicitor during professional relation, 

invalid. See Solicitor and Client, 2. 4 G. 221 

CLIENT, on a purchase from, bj solicitor, intervention of another 

solicitor not sufficient to support it. See Solicitor and Client, 1. 

4G. 1 

CLIENT. Parol agreement for lease from client with expenditure 

not supported. See Solicitor and Client, 2. 3 G. 1 

CLIENT. Where costs ordered to be paid to client, solicitor has a 

lien on them, though no longer solicitor. See Solicitor and Client, 3. 

4 G. 396 

COAL. Lessee of coal-mines under a lease took a partner, who worked 

a fresh seam. On dissolution — Held, new partner's interest in the lease 

ceased. See Partnership, 3. 3 G. 412 

COAL. Owners of contiguous estates held tenants in common of 

landing rent, through shaft erected bj lessee of mines in separate estate of 

one of the owners. See Mines, 3. 3 G. 322 

COAL. Mortgagee of coal-mine responsible to mortgagor for coal 

worked improperly by owners of contiguous mines. See Mortgagee. 

2 G. 692 

CO-DEFENDANT. Motion by defendant before decree, to restrain 

co-defendant from prosecuting action, refused. See Stat of Proceedings. 

4 G. 403 

CODICIL unattested, under, legacies a charge on copyholds. Set 

Will, 4. 1 S. & G. 475 

CODICIL, confirming will, brought down date of will so as to pass 

after -acquired lands. See Will, L 3 S. & G. 246 

CODICIL, revoking will made in conformity with verbal promise, 

disregarded by Court. See Will, 1L 3 G. 592 

COHABITATION. Subsequent cohabitation after separation, on a 

promise to trustee to continue the annuity, entitles wife to relief. See 

Husband and Wife, 2. 1 S. & G. 489 

COLONIES, rent of land in, under covenant, not specialty. See 

Assets, Marshalling, 3. 1 S. & G. 384 

COLLUSIVE sale, under power, to family solicitor, set aside. See 

Trustee, 2. 1 S. & G. 188 

COMMISSION. Demurrer to a bill seeking account of commission, 

overruled. See Account, 1. 4 G. 208 

COMMISSION. Partition decreed at hearing without a commission. 

See Partition. 3 S. & G. 18 

COMMISSION. In a partition suit, Court will not in general direct 

commission to issue, but will make a declaration, with liberty to lay 

proposals. See Partition. 2 G. 333 

COMMON carriers. Demurrer to a bill alleging that the defendants, 

having undertaken the duty of carrying goods as common carriers on behalf 

of the plaint If!<, who were also carriers, instead of delivering them to the 
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plaintiffs to whose care they were addressed at the station, claimed the 
right to carry them to the customers of the plaintiffs. — Overruled with costs. 
The recent statute 17 & 18 Vict. c. 31, which gives power to Courts of 
Common Law to grant the preventive remedy, does not by giving a con- 
current jurisdiction abridge the jurisdiction of the Court. Baxendale j. 
The West Midland Railway Company. 3 G. 650 

COMMON order to tax. Under common order to tax, Taxing Master 
will regard agreement as to costs. See Costs, 3. 2 G. 35 

COMPANY. Account against railway company for vast works 
directed at suit of contractor. See Account, 1. 3 S. & G. 146 

COMPANY, abortive. Bill dismissed against, where accounts had been 
agreed on. See Account, 2. 3 S. & G. 176 

COMPANY. Shareholders in Joint Stock Company, registered, not 
bound by debentures improperly issued. See Debentures. 1 G. 102 

COMPANY. Directors in railway company having issued erroneous 
but not fraudulent statements, which shareholder had the means of verifying, 
bill dismissed against them. See Misrepresentation, 1. . 1 ^- ^^^ 

COMPANY. A provisional director and allottee in a public company, 
who had attended meetings, but never signed the subscription contract, 
not a contributory. See Contributory. 3 G. 28 

COMPANY. A company not allowed to set off calls due from a 
director against his assignee for value of a deposit-note. See Deposit- 

note. ? ^' ^^^ 

COMPANY. One company having transferred all its business and 

property to another company on terms of its shareholders being indemnified. 
Court decreed such indemnity. See Indemnity. 3 G. 521 

COMPANY. A railway company ordered to pay the cost of an 
abandoned investment. See Land taken by Railway Company, 2. 

3 G. 218 

COMPANY. Penalty inflicted by company under its rules, upheld. 

See Penalty. ^ ^' '^1^ 

COMPANY. Shareholder in an old company, incorporated by Parlia- 
ment with a new one, entitled to. sue in respect of new company before 
receiving his certificate for shares, ^ee Shareholder. 3 G. 16 

COMPANY. Bill by one shareholder on behalf of himself and others 
seeking relief on ground of fraud cannot be supported. See Fraud, 1 . 

^ 4 (jr. «5 1 4 

COMPENSATION Where parties had treated the non-performance 
of eotne of the stipulations in an agreement as the subject of compensation, 
the Court refused specific performance. ,See Agreement 2. 3 b.& (^. 119 

COMPENSATION. Where good title to all lands but 330th part 
was shown, vendors not allowed to ask specific performance with compensa- 
tion. .Se« Vendor AND Purchaser. .,,,.. Ji »• <« ^- ^-^o 

COMPENSATION. Where it was provided that, if any error be 
discovered no allowance shall be made either way, and there being only 
aHrea of 4350 square feet instead of 7683, on a bill by purchaser, 
Court decreed specific performance mthout compensation, -^"'g Misde^- 

^^'''compensation to tenant at will refused, but lease ordered to be 
granted. See Landlord and Tenant. 4 br. oiy 
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COMPENSATION directed for not puttiDg bouse in decorative 
repair. See Specific Performance, 1. 4 G. 42 

COMPENSATION for breach of decree for specific performance. Sm 
Specific Performance, 3. 4 G. 207 

COMPENSATION money. On payment into Court of compeneation 
money, Accountant-Generars brokerage not to be deducted. Set Prac- 
tice, 8. 1 S. & G. Ap. XV 
COMPENSATION money. Right to corpus. On the death of the 
last cestui que vie of a renewable leasehold, the tenant for life, who had 
been in receipt of the whole income, and afterwards of the dividends of 
the compensation money paid by a railway company, was held entitled to 
the corpus of the compensation money, but without prejudice to any right 
of the remainder-men to relief in respect of the non-renewal of the lease, 
according to the directions of the testator, under whose will they and the 
tenant for life were entitled. Re Beaufoy, 1 S. & G. 20 
COMPENSATION money, apportionment of. Where compensation 
money was paid into Court by a railway company on an agreement with 
tenant for life for purchase of the fee simple, but, on investigating the 
title, purt of the land was found to be copyhold, with a defective title as to 
one undivided moiety, the Court ordered an apportionment of the monej, 
so as to carry over the amount representing the price of that part of the 
land to which a good title was made, and the dividends to be paid to the 
tenant for life, but the capital not to be paid out without notice to the 
company. Perks Estate^ Re, 1 S. & G. 54o 
COMPOSITION. Secret bargain by insolvent with particubr 
creditor, before composition, fraudulent. See Fraudulent Preferenxe. 

1 G. 288 
COMPOSITION. Bills given by bankrupt to one creditor for his 
whole debt, to induce him to concur in composition, ordered to be can- 
celled. See Bankruptcy. 3 G, 100, 108 
COMPOSITION. Bill by bankrupt, impeaching purchase of part of 
the assets by the solicitor to the assignees, dismissed, it appearing the 
composition was fraudulent. See Fraud, 2. 4 G. 287 
COMPROMISE. An agreement to compromise a suit, containing a 
stipulation that it may be made a rule of Court, may now be enforced on 
petition supported by affidavit, where the whole matter is before the Court. 
Forsyth v. Manton, considered. Dawson v. Newsome, 2 G. 272 
COMPULSORY powers cannot be used for a subsidiary object. 
Compulsory powers to take land are given to railway companies, and must 
be exercised for the sole purpose of constructing the railway and works ; 
therefore, whore a railway company endeavoure«l by means of their com- 
pulsory powers to construct a road, so as to accomplish a subsidiary object, 
they were restrained by this Court, at tlie instance of the landowners 
whose property would be affected, though the proposed works were withiu 
the scope of their Act. Dodd v. Salisbury and Yeovil RaiUvay Company. 

1 G. 158 

COMPULSORY powers to save. expense may be legitimately used. 

Semble, the saving of expense is a legitimate consideration in exercising 

the compulsory powers givon to a railway company. iJodii v. The Salisbury 

and Yeovil Railway Company, 1 G. 15^ 
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COMPULSORY powers. To acquire the fee simple of land merely 
to obtain soil is not legitimate use. A railway company, under its com- 
pulsory powers, is not entitled to ncqnire the fee simple in land for the 
mere purpose of excavating soil iu order to construct an embankment. 
Everffield v. The MicUSussex Railway Company. 1 G. 153 

COMPULSORY powers. Where land was taken by a railway 
company, the company held bound to pay costs of an interim investment. 
See Investment. 4 G. 87 

COMPULSORY powers, exercise of, must leave untouched all rights 
given by the Act. Where a local Board of Works attempted to exercise their 
arbitrary powers without leaving to a person affected thereby the right of 
appeal given by the Act, the Court restrained them by injunction from so 
doing until the question should be deteimiued by the proper tribunal. Where 
there is a doubt whether the arbitrary powers given to Local Boards are 
properly exercised, it is the duty of this Court to take care that the checks 
appointed by the Legislature have due operarion in favour of the persons 
affected. Tinkler v. The Board of Works for the Wandsworth District, 

1 G. 412 

CONCEALMENT of mortgage operating as forfeiture under 4 & 5 
Will. & Mary, c. 16. See Forfeiture. 2 G. 81 

CONCEALMENT from husband and wife of nature of a settlement 
made after engagement, but before marriage, is a ground for setting aside 
the settlement. See Marriage Settlement, 1. 4 G. 159 

CONCEALMENT of settlement in fraud of marital right. The 
trustee of a fund to which a young lady was entitled in remainder after 
the death of her mother, at the request of a needy father, advanced sums 
of iDODey amounting to 460/., to enable the father to educate her. Shortly 
after she came of age, being engaged to be married, she, by deed prepared 
by the father's solicitor, reciting a contract for sale at the price of 250/., 
for which a receipt was indorsed, assigned the fund absolutely to the 
trustee, and married on the following day. The trustee was present at 
the wedding, but the husband was informed neither of the existence of the 
fund nor of the deed. On a bill by husband and wife — Held, that the 
deed, falsely representing the transaction to be an actual sale, must be set 
aside. Lewellin v. Cobbold. 1 S. & G. 376 

CONCEALMENT of material facts from solicitor who intervened on 
purchase by a solicitor from his client vitiates the transaction. See 
Solicitor and Client, 1. 4 G. 1 

CONCURRENT jurisdiction. The jurisdiction of courts of equity in 
building and other contracts not confined to cases of fraud. See Account, 1. 

3 S. & G. 146 
CONCURRENT jurisdiction. On questions of account, courts of 
equity and courts of law have concurrent jurisdiction. See Account, 1. 

3 S. & G. 146, 4 G. 208 
CONDITION. Where one of the conditions was that purchase should 
be completed by a day named, and that, if from any cause the purchase- 
money should not then be paid, the purchaser should pay interest, and a long 
delay occurred, neither party being in fault — Held, that the condition was 
binding. See Purchase. 3 S. & G. 307 

CONDITION. Rails and chattels placed on land by a railway con- 
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tractor, who is to have only right of using them as a condition precedent, 
cannot be taken in execution for company's debts.' See Execution. 4 G. 436 

CONDITION. Condition that, in case of non-completion of purchase, 
deposit shall be forfeited, not necessary to entitle vendor to forfeit. See 
Deposit. 4 G. 479 

CONDITIONAL appointment. A testator with power of appoint- 
ment made a conditional appointment. — Held, that the appointment was 
good, but the condition inoperative. See Appointment, 3. 

3 S. & G. 362 

CONFIDENTIAL advice. Communications before suit by a client to 
his solicitor are not privileged, but advice given in consequence is privi- 
leged. See Privilege. 2 G. 453 

CONFIDENTIAL relation. Execution of deed of gift to a relative 
shortly before death does not raise a presumption of fraud. Where a person, by 
a deed, eight days before his death, grants a benefit to his grandson and 
son-in-law, there is no such confidential relation as to induce this Court to 
presume fraud. Beanland v. Bradley. 2 S. & G. 339 

CONFIDENTIAL relation. Where it exists, gift is invalid. No 
person who stands in a relation of special confidence to another, so as to 
acquire habitual influence over his mind, can accept any gift or benefit 
from the person who is under the dominion of that influence, unless a 
sufficient protection has been interposed against the exercise of such 
influence. Nottidge v. Prince, 2 G. 246 

CONFIDENTIAL relation. Where a person of weak mind made a 
gift of her whole fortune to a person under whose influence she was. 
Court set it aside. See Mental Incapacity, 2. 2 G- 246 

CONFIDENTIAL relation. Purchase by a solicitor of the equity of 
redemption from liis client set aside. See Solicitor and Client, K 

4 G. 1 

CONFIDENTIAL relation. During confidential relation, a solicitor 
cannot take a gift from his client. See Solicitor, 2. 4 G. 221 

CONFLICT of Courts. Where this Court had appointed a guardian, 
and settled a scheme for the education of an infant peer, who was entitled 
to large estates in England and Scotland, it restrained the tutor dative from 
continuing certain proceedings in the Court of Session relative to the 
education and residence of the infant and as to his English estates, which 
had been instituted in Scotland, so as to supersede the scheme approved by 
this Court. The Court of Session has no power to alter, vary, or dis- 
charge any order of this Court made under the jurisdiction of the Great 
Seal, which is as much the Great Seal of Scotland as of England. Tlie 
Marquess of Bute v. Stuart, 2 G. 582 

CONSENT. A trustee paid a husband, who was tenant for life of a 
fund with remainder to his wife, the trust money on the written consent of 
the wife, and died. On a bill by wife and surviving trustee — Heldy his 
estate was liable to make good the fund. See Breach of Trust, \, 4 G. 442 

CONSEQUENTIAL costs. Costs of a disentailing assurance of land 
taken by railway company. — Heldy "costs in consequence of the pur- 
chase." See Costs, L 2 G. 31 

CONSIDERATION (meritorious). In a settlement executed by a 
person in embarrassed circumstances, being in part merely meritorious, but 
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antrolj recited as Taloftble, where tlie operation of the deed was to with- 
draw property from the creditors of the settlor, the Court declared the 
deed inyalid as against crediiors, and set it aside. — SembU^ advances made 
bj a parent to a child, which formed a debt, bat had ceased bj lapse of 
time to be a legal obligation, are jet a sufficient consideration to support a 
deed bj waj of family arrangement, but not against creditors. Pwhall ▼. 
Elwtn. 1 S. & G. 258 

CONS IDE EtATIOX. Bond assigned for yaluable consideration, 
though executed for gambling debt, valid in hands of assignee. See 
Gamcng, 1. 3 S. & G. 194 

CONSIDERATION. Consideration paid to a trustee to induce him 
to resign becomes trust property. See Trustee, 2. 3 S. & G. 192 

CONSIDERATION. Voluntary obligation ceases to be such in hands 
of transferee for Taiuable consideration. See Voluntart Obligation. 

1 G. 118 

CONSIDERATION, failure of, by reason of marriage being illegal. 
See Failure of Consideration. 2 G. 279 

CONSIDERATION. Where a father promised to make a settlement 
on his daughter, and the marriage took place on faith of such promise, the 
Court, seventeen years after, on parol evidence of the promise, directed a 
settlement. See Marriage Settlement, 4. 2 G. 1 

CONSIDERATION. A deed of sale for inadequate consideration 
executed under pressure declared to be a mortgage for purchase-money. 
See Pressure. 3 G. 251 

CONSIDERATION. Wha« a mother consented on faith of a pro- 
mise to settle wife's fortune, Court decreed a settlement. See Marriage. 

4G. 84 

CONSIGNEE of West India estates. A consignee of West India 
estates, appointed by the Court, discharged at his own request, there being 
a large balance due to him. — Held^ entitled to be indemnified out of the 
Slayes Compensation Money (which had been paid into court and accumu- 
lated) for his expenditure and costs, in priority to a mortgagee whose 
security was prior to the suit, but who was not made a party till after the 
discharge of such consignee. — A consignee appointed by the Court, and 
expending his money under its sanction, may reasonably look for reim- 
bursement out of every fund arising from the estate under its control. — A 
consignee of the same West India estates, appointed after the mortgagee 
had become a party to the suit, and the compensation money for the slaves 
had been paid into court ; a large balance being found due to him. — Heldy 
that while consignee he could not be repaid out of the fund in Court, bu^ 
on his amended petition to be discharged, and to have the corptia paid to 
him, the order was made. Morrison v. Morrison. 2 S. & G. 564 

CONSIGNEE of West India estates. A consignee of West India 
estates, appointed by the Court, has a right to be reimbursed his expendi- 
ture out of the rents of the English estates of the same owners, although 
the consignee is not the receiver of these estates. Et Tharp. 

2 S. & G. 578 

CONSOLS, loss having been sustained by. On investment in consols of 
purchase-money, a mortgagee held entitled to prove for the amount in a suit 
to administer mortgagor's estate. See Investment. 3 S. & G. 171 
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CONSOLS. Declaration of trust fastened on sum of consols, though 
not transferred. See Voluntary Settlement, 4. 3 S. & G. 315 

CONSOLS. A trust to raise and pay to plaintiff a sum not exceeding 
2000/., by sale of a competent part of 3389/. Bank annuities, not exhausted 
by raising at plaintiff's request 1391/. See Trust. 3 G. 192 

CONSTRUCTION. Distinction between rules of construction and 
rules of law. Browne v. Browne, 3 S. & G. 588 

CONSTRUCTION. Where there is a gift to children as a class, 
unless it includes necessarily illegitimate children, only legitimate children 
take. See Illegitimate Children, 2. 1 S. & G. 362 

CONSTRUCTION. In construing a marriage settlement, Court, 
unless prevented by clear words, will presume that all children who attained 
twenty-one, and died, took vested interests. See Marriage Settlement. 

I S. & G. 175 

CONSTRUCTIVE notice. A husband was told before marriage that 
there was a settlement of the intended wife's property, but neither he nor 
the wife were accurately informed of the nature of the settlement. — Held^ 
not sufficient to bind husband. ^e« Marriage Settlement, 1. 4 G. 159 

CONTEMPT. Attachment for contempt in not paying money ordered 
to be paid does not affect right to proceed against property. See Attach- 
ment, L 3 S. & G. 168 

CONTEMPT. Plaintiff in contempt. A plaintiff in contempt is en- 
titled to be heard on his motion to discharge an order made against him at 
chambers. Futvoye v. Kennard. 2 G. 110 

CONTEMPT. Where a defendant obtained against a plaintiff, who 
was in contempt for nonpayment of costs, an order to stay all further pro- 
ceedings in the cause until the plaintiff had cleared his contempt or given 
security first, and afterwards moved to dismiss the bill for want of prose- 
cution, the Court refused the motion. Futvoye v. Kennard, 2 G. 533 

CONTEMPT, defendant in. Where a defendant in contempt filed his 
answer, and the plaintiff, having taken an office copy, filed no exceptions, 
the answer becoming sufficient — Held^ that, the plaintiff having thus ac- 
cepted the answer without insisting on his costs, the defendant was en- 
titled to move to dismiss the bill for want of prosecution. Herrett v. 
Reynolds. 2 G. 409 

CONTEMPT. Execution creditor in contempt. A seizure of partner- 
ship assets in the possession of a receiver appointed by the Court, of which 
the execution creditor had notice. — Held^ to be a contempt on the part of 
the execution creditor and of the sheriff ; and the Court ordered both re- 
spondents to pay the costs of the seizure and of a motion to commit for 
such contempt. Lane v. Sterne, 3 G. 629 

CONTINGENCY. Words of contingency in a gift have no stronger 
or more uncontrollable force when applied to the description of a per.-on 
than to the description of an event. See Vesting, 2. 3 S. & G. 56>i 

CONTINGENCY. Bonds payable only on a contingency which had 
not happened at the date of an insolvent's discharge remain valid obliga- 
tions. See Insolvency, 1. 3 S. & G. 203 

CONTINGENCY. The 75th together with the 80th section of I & 
2 Vict. c. 110, contemplates such present debts payable in futuro as are 
not liable to be defected. See Insolvency, 2. 3 S. & G. 203 
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CONTRACT. On a building contract for vast works, Court directed 
account. See Account, 1. 3 S. & G. 146 

• CONTRACT to sell. Administrator de bonis non can contract to sell 
leaseholds. See Representatiyb. 3 S. & G. 333 

CONTRACT. A person named as executor entered into an ar- 
rangement on behalf of his creditor for the purchase of a site for schools ; 
but, there being no binding contract at death — Held, he could not charge 
the estate with the price. See Liability of Executor, 2. 3 G. 359 

CONTRACT, non-performance of, after a decree. See Specific Per- 
formance, 3. 4 G. 207 

CONTRACT to sell real estate a revocation of will. See Will, 2. 

3 S. & G. 130 

CONTRACT by a drunkard, there being no unfairness, decreed to be 
specifically performed. See Vendor and Purchaser. 1 S. & G. 537 

CONTRACT. Deterioration in subject matter between date of con- 
tract and conveyance falls on purchaser. See Vendor and Purchaser. 

1 S. & G. 541 

CONTRACT. Misdescription in particulars on language of contract 
— Held, not sufficient to annul contract. See Misdescription. 3 G. 496 

CONTRACT rescinded after non-performance of a decree for specific 
performance. See Specific Performance, 3. 4 G. 207 

CONTRACT. See Building Contract, 1, 2. 1 G. 258, 216 

CONTRACT. See Building Contract. 2 G. 166 

CONTRACT. See Building Contract. 3 G. 70 

CONTRACT. See Building Contract. 4 G. 683 

CONTRACTOR for vast works entitled to an account. See Account, 1 . 

3 S. & G. 146 

CONTRACTOR has such interest in chattels brought by him on the 
ground, and agreed to be property of employer, as not to be liable to be 
taken in execution. See Execution. 4 G. 436 

CONTRARY intention. See Will, 1. 3 S. & G. 246 

CONTRARY intention. See Will, 1. 4 G. 181 

CONTRADICTION. There must not on demurrer be contradiction 
of original documents set out in bill by production of original. See De- 
murrer. 1 G. 395 

CONTRIBUTORIES. "Accepting trustees" under the Scotch law, 
to whom shares in the bank had been on express terms assigned by the 
testator — Held, to be properly placed on the list of contributories. Royal 
Bank of Australia, ex parte Drummond, 2 G. 189 

CONTRIBUTORIES. Contributories not all necessarily liable for 
the costs of winding up. Qucere, whether those who have, before the 
order to wind up, paid their full share of subscribed capital are not en- 
titled to recover their costs from those who have not paid. In re Sea, 
Fire, and Life Assurance Company, ex parte Greenwood, 2 S. & G. 112 

CONTRIBUTORIES. It is the duty of the official manager to classify 
contributories, distinguishing between those who have and those who have 
not contributed their proportion to the capital of the company. See 
Winding-up Acts, 2. 2 S. & G. 95 

CONTRIBUTORIES. On an application by the official manager of a 
company ordered to be wound up, the Court refused to put in the list of 
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contrlbutories, or to declare liable to contribute to the debts of the com- 
pany, a provisional director and allottee of fifty shares, who had attended 
meetings and taken part in the proceedings, but had never signed ttfe 
subscription contracts. Re The Winding-up Acts; Be the Hereford and 
Merthyr Tydvil Junction Railway Company ; Maitland'a Case. 3 G. 28 

CONTRIBUTORTES. Where call made on all contributories indiscri- 
minatelj, some of whom had and some had not paid amount due on their 
shares, the Court discharged the order. See Winding-up Acts. 2 S & Gr. 95 

CONVENIENCE. The decisions as to the proper tribunal in ques- 
tions of account must be governed by considerations of convenience. See 
Account, 1. 4 G. 208 

CONVERSION. A portion of real estate was taken under the com- 
pulsory pcrwers of an Act of Parliament, and 2000Z., the purchase-money, 
was paid into Court, to the account of the estate, in 1836. The tenant for 
life continued to receive the dividends until 1849, when she died. The 
person entitled to the real estate in remainder never sought to have the 
money re-invested in land, and made his will in the year 1844, and thereby 
gave the residue of his personal estate to his executors, and died intestate 
as to real estate. He had no personal estate of value, unless the fund 
in Court were personalty. He died in 1844. On the petition of his 
heir-at-law — Held^ that the fund-money remained impressed with the 
quality of real estate, and the fund was paid to him. In re Stewart, ex parte 
Cramer. 1 S. & G. 32 

CONVERSION. Whether it is competent for a tenant in fee in 
remainder of land expectant on the decease of a tenant for life to elect to 
convert the character of real estate impressed on money in Court, the pro- 
duce of a compulsory purchase of the land during the life of the tenant for 
life — qu4Bre. Be Stewart, ex parte Cramer. 1 S. & G. 32 

CONVERSION (trust for). A testator desired his executors to sell, 
as they might think proper, his business and the lease of his house ; and 
to place the money in the funds ; and to pay to his wife all rents, divi- 
dends, or funded property, and all other rents or interest to which he 
was entitled, for her use, and for bringing up all his children ; and, at her 
death, all the residue of his estate to be equally divided among his children. 
The executors were authorised to advance to any child his portion, at his 
wife's approbation, but not to decrease her income below 100/. per annum. — 
Held, that there was no trust for conversion. The question against the 
widow was raised by claim, which involved a litigation extending over four 
years ; the same question might have been raised by bill and demurrer. 
The Court, holding the costs to have been improperly incurred, refused the 
plaintiff his costs. Marshall v. Bremner. 2 S. & G. 237 

CONVEY. Appointee to convey. Plaintiflfs solicitor named as ap- 
pointee to convey. See Appointee to Convey. 3 S. & G. 478 

CONVEYANCE. A bill for specific performance by a vendor, showing 
that a valid conveyance cannot be made, is demurrable ; otherwise, where it 
shows only conveyancing difficulties. See Vendor and Purchases, 1. 

3 S. & G. 213 

CONVEYANCING counsel. Where fund was small, the trusts were 
inserted in the order instead of being referred to the conveyancing counsel. 
See Settlement. 1 S. & G. Ap. xxviii 
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C0NY£YANCIN6 counsel. In an administration suit, a mortgage 
of the copyhold estates was directed to be settled hj the Judge of the 
Court to which the cause was attached. The Court refused the application 
of the intended mortgagee that his own counsel might settle the draft 
mortgage on his behalf at the costs of the estate. Nicholson v. Jeyes. 

1 S. & G. Ap. xiii 

CONVICTION (for felony). A voluntary settlement executed in favour 
of a wife and child afler commission of a felony. — Ueldy invalid against the 
Crown. See Voluntary Settlement. 4 G. 179 

COPY. Where the original petition was lost, the Court ordered that 
left with the Court to be filed. See Practice, 11. 1 S. & G. 137 

COPYRIGHT. Where the plaintiff composed certain tales for the 
defendant for publication in the London Journal^ of which he was the 
proprietor — Held, that the subsequent publication of such tales in a weekly 
supplementary number, for sale with or without the current number, was 
a '^ publicatiou separately" within the meaning of the 18th section of 
5 & 6 Vict. c. 45. Smith v. Johnson. 4 G. 632 

COPYRIGHT. A fraudulent intention in infringing copyright is not 
necessary to entitle the proprietor of the copyright to relief in this Court, 
if bis right of property has been invaded. Clement v. Maddick. 1 G. 98 

COPYHOLD, free bench. Copyholds surrendered to a purchaser 
to uses similar to the common uses to bar dower, on which surrender the 
purchaser was admitted to hold as tenant in fee simple, and continued to 
hold on that admittance till his death ; his devisee is bound by the terms 
of the admittance, and not entitled to claim as appointee under the sur- 
render, so as to defeat the widow's right to free bench. Qucere, whether, 
since the statute 66 Geo. 3, c. 192, the devisee of copyhold estates sur- 
rendered to the uses of the will can claim as appointee under the surrender. 
The Statute of Dower, 3 & 4 Will. 4, c. 105, does not extend to copyholds. 
Copyhold land, purchased by the husband, was surrendered to the use of 
him and his assigns for life, and, after his decease, to the use of such 
person, for such estate, and upon such trust as he by any surrender or by 
will should surrender or devise, and in default of such surrender or devise, 
and so far as the same, if incomplete, shall not extend, to the use of the 
husband, his heirs and assigns for ever, at the will of the lord, &c. The 
husband was admitted in fee, and by will devised the land to a trustee on 
trust for sale. By the custom of the manor the title of the wife could only 
be destroyed by her voluntary surrender. — Held, that she was entitled to 
her customary dower. Powdrell v. Jones, 2 S. & G. 407 

COPYHOLD. Where the subject of a devise is copyhold, the right 
of the trustees to be reimbursed moneys paid in fees of Court will not of 
itself prevent the determination of the estate vested in them, or affect the 
quality of the estates limited in remainder. Creaton v. Creaton. 

3 S. & G. 386 

CORPORATION restrained from enforcing bye-laws after approval 
of plans. See Local Government. 4 G. 262 

CORPORATION restrained where they interfered with right of 
appeal given by their act. See Compulsort Power, 4. 1 G. 412 

CORPORATION restrained from holding a cattle fair on ground 
dedicated by Parliament for purposes of recreation. See Fair. 1 G. 363 
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CORPUS. Annuitant not entitled to corpus of fund where there was 
proviso as to forfeiture. See Annuity. 2 6. 321 

CORRESPONDENCE. Agreement for sale of land, to be found ia 
correspondence, sufficient. See Vendor and Purchaser, 5. 1 S. & G. 101 

CORRESPONDENCE. See Vendor and Purchaser, 6. 

1 S. & G. 347 

COSTS, apportionment of. A solicitor, who had acted on behalf of 
four defendants to a suit in equity, becoming bankrupt, his assignees made 
out and delivered to one of such defendants a bill for the ordinary costs of 
suit. Upon taxation, the Taxing Master allowed as against the defendant 
only one- fourth part of the ordinary costs of suit. Oa appeal — Held, the 
practice was so well established that it had become the law of the Court 
Colquhoun, Be. 1 S. & G. Ap. 1 

COSTS. In a foreclosure suit by a first mortgagee against the mort- 
gagor and puisne incumbrancers, the plaintiff alleged that application had 
been made to the defendants to pay the debt, interest, and costs, but that 
they had refused so to do. The second mortgagees, by their answer and 
disclosure, alleged that no application had been made to them, but that, had 
they been applied to, they would have released and discharged all interest. 
On the suit being brought to a hearing — Held, that they were entitled to 
therr costs. Gumey v. Jackson, 1 S. & G. 97 

COSTS of suit. To an administration suit the executors put in 
their answer alleging that the suit was vexatious, and that nothing was 
due, and resisted the demand for an account ; and an account being 
decreed, they claimed first 400/., and subsequently 60/. ; but the chief clerk 
having certified that 220/. was due from them, the Court ordered them to 
pay the costs of the suit. Mosley v. Ward, 11 Ves. 581, considered. Eglin 
V. Sanderson. 3 G. 434 

COSTS of administration. Husband of married woman who filed a 
bill to administer a testator's estate, and to establish her equity to a settle- 
ment, entitled to his costs. Assignees of husband in bankruptcy refused. 
See Practice, 5. 2 S. & G. Ap. viii 

COSTS of administration. A testator having converted his personal estate 
into two funds, on one of which (his general fund) he charged his funeral and 
testamentary expenses — Held, the costs of a general admin ibtration suit were 
payable out of the whole personal estate. Linley v. Taylor. 1 G. 67 

COSTS charged on real estate. Costs of suit for recovering land. Court 
made a charging order on the land. See CHARGiNa Order. 4 G. 416 

COSTS. Costs of suit due to solicitor for establishing infant's title to 
land. The Court, under 23 & 24 Vict. c. 127, sec. 28, decreed costs a 
charge on land recovered. See Solicitor. 4 G. 260 

COSTS of Crown. An intestate was supposed to have no next of kin, 
and the solicitor of the Treasury obtained letters of administration on behalf 
of the Crown, and recovered the estate ; but afterwards a person, proved to 
be next of kin, procured letters of administration, and a revocation of the 
administration which had been granted on behalf of the Crown, and then 
instituted a suit to recover the estate, which was ordered to be paid over 
to the plaintiff. — Held, that the Crown Avas not entitled to the costs of this 
suit. Kane v. Maule, Kane v. Reynolds. 2 S. & G. 331 

COSTS of improper proceedings. Costs of interpleader suit, which 
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was dismissed by the Court, disallowed to a solicitor from his clieot, it 
beiDg shown that the solicitor knew the allegations in the bill were untrue. 
Ste Bill (Improper). 3 G. 175 

COSTS of improper proceedings. Creditor, having failed to prove his 
debt, ordered to paj the costs of the proceedings. See Creditor. 

2 S. & G. 147 

COSTS of improper proceedings. Where a suit was instituted by next 
friend of an infant, and the trustees submitted that they had already accounted 
in another suit, and that the suit was not for the infant's benefit, the Court 
directed an inquiry ; and the chief clerk having certified in the negative, 
the Court disallowed the next friend his costs. See Infant. 2 G. 575 

COSTS of mortgagee. Where the costs are unascertained, and the 
security ample, a mortgagee, after a tender of principal and interest, is not 
entitled to proceed with the sale — Semble. Jenkins v. Jones. 2 G. 99 

COSTS of mortgagee. Costs, principal, and interest directed to be 
raised by sale or mortgage of real estate. See Charge on Real Estate. 

2 S. & G. 136 

COSTS of mortgagee. Professional adviser took securities from his 
client to secure the debt of his client's brother-in-law, but the Court set 
aside the securities, and made plaintiff pay costs of suit. See Profes- 
sional Adviser. 4 G. 670 

COSTS of mortgagee. Mortgage to his solicitor by a client for 
amount of professional services ordered to stand as a security for what 
should be found due on taxation and on taking account. See Solici- 
tor AND Client, 1. 1 G. 270 

COSTS of mortgagee. Mortgage by client to solicitors ordered to be 
a security for what was due to solicitor, and the solicitor to pay costs of 
suit to hearing. See Solicitor and Client, 2. 1 G. 174 

COSTS of mortgagee. Costs of mortgagee of one moiety of a flind, 
where mortgaged fund was lost, allowed out of other moiety. See Breach 
OF Trust. 1. 4 G. 442 

COSTS payable by railway company. A disentailing assurance neces- 
sary to enable a landowner to obtain the purchase-moneys of land taken by 
a company and paid into Court. — Held, to be ^' costs in consequence of the 
purchase," and payable by the company. He Devisees of Nicholas Brooking 
V. The South Devon Railway Company, 2 G. 31 

COSTS payable by railway company. Where an investment of pur- 
chase-money of land taken by railway company approved by Master, but 
afterwards abandoned, company decreed to pay the costs. See Land 

TAKEN BY RAILWAY, 2. 3 G. 224 

COSTS payable by railway company. Costs of investing purchase- 
money, paid in by railway company in redemption of land tax, payable by 
company. See Railway Company. 2 S. & G. 466 

COSTS. Security for. Where the bill described the plaintiff as a 
lieutenant in Her Majesty's ship Gladiator^ now on service, the Court 
refused to compel him to give security for the costs. Clark v. Ferg^ison, 

1 G. 184 

COSTS.* Security for costs. A plaintiff resident abroad is not compelled 
to give security for costs, where the bill is filed by way of defence to an action 
at law, although it seeks other relief. Wilkinson v. Lewis, 3 G. 394 

VOL. V. I • 
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COSTS, taxation of. Under common order to tax, the Taxing Master 
will have regard to an agreement by the Bolicitor to charge only costs out 
of pocket. Certificate of practice by Taxing Master. Be Philp, 2 G. 35 

COSTS, taxation of. Where memorandum authorised directors to pay 
a specified sum for promoter's expenses and costs — Heldj payment without 
taxation not improper. See Fraud, 1 . 4 G. 314 

COSTS. Solicitor to Suitors* Fee Fund ordered to appear for infant 
defendant. His appearing for other defendants in formd pauperis will not 
disentitle him to full costs of suit. See Suitoes' Fee Fund, Solici- 
tor TO. 1 G. 337 

COSTS of trustees, executors, and assignees. Costs ordered to be 
paid by assignees, who insisted on a judicial decision, which turned out 
against them. See Account, Right op Assignees. 2 S. & G. 207 

COSTS of trustees, executors, and assignees. Assignees ordered to 
pay costs of improper claim. See Conversion. 2 S. & G. 237 

COSTS of trustees, executors, and assignees. Executors who retained 
fund in their hands for seven years uninvested, there being no debts, 
ordered to pay costs of suit. See Trustee. 3 S. & G. 42 

COSTS of trustees, executors, and assignees. A representative of a 
deceased trustee, refusing wantonly to act, not entitled to costs of suit to 
remove her. See Trustee. 1 G. 165 

COSTS of trustees, executors, and assignees. Where trustees refused 
to account. Court ordered them to pay the costs of suit. See Account, 
Refusal to. 4 G. 348 

COSTS of trustees, executors, and assignees. Where executors have 
entirely denied assets, their costs are postponed to debt and costs of credi- 
tor. See Partnership. 4 G. 294 

COSTS of trustees, executors, and assignees. Where trustees failed 
to render accounts, ordered to pay costs of suit. See Account, 2. 

2 G. 521 

COSTS of trustees, executors, and assignees. Costs of suit by a 
creditor against an inspector ordered to be paid by inspector. See 
Account, 2. 4 G. 497 

COSTS of trustees, executors, and assignees. Costs of adminiatration 
suit ordered to be paid by trustees and executors guilty of negligence. 
See Account, 4. 4 G. 425 

COSTS of trustees, executors, and assignees. Where cesttii que trust 
£led a bill against executors to make good loss sustained by the estate, it 
appearing that they had acted carefully and honestly, Court gave them 
their costs. See Loss by Executor. 4 G. 300 

COSTS of trustees, executors, and assignees. Where the purchaser of 
debtor's property, subject to be re-purchased, rendered insufficient account, 
and demurred to a bill, the demurrer was overruled with costs. See 
Account, 1. 2 G. 604 

COSTS of trustees, executors, and assignees. A disclaiming trustee 
only entitled to costs as between pai*ty and party. See Trustee. 

1 G. 165 

COSTS of trustees, executors, and assignees. A firm of Solicitors, of 
whom one was trustee, employed by trustees to transact legal business, 
were only allowed costs out of pocket. See Trustee, 2. 2 S. & G. 422 
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COSTS of trasteeB, executors, and assignees. A solicitor trustee em- 
ployed by co-trnstee is entitled to costs — Smble. See Tbustee, 3. 

2 S. & G. 433 

COSTS of trustees, executors^ and assignees. Where a solicitor is 
sole trustee, and acts, he is entitled to his costs. Su Trustee, 2. 

2 S. & G. 422 

COSTS, miscellaneous. Costs of demurrer to a bill seeking an ac- 
count of goods sold and commbsion thereon, which was overruled, ordered 
to be paid by defendant. See Account, 1. 4 G. 208 

COSTS, miscellaneous. Where a defendant out of court conceded 
plaintiff's demand, the Court, on motion, stayed proceedings, and ordered 
defendant to pay costs of suit. See Stay of Proceedings. 2 G. 64 

COSTS, miscellaneous. On a bill to establish a settlement, costs of suit 
and settlement ordered to be paid out of fund. See Marriage. 4 G. 84 

COSTS, miscellaneous. Costs of seizure of partnership assets in the 
hands of a receiver, and of a motion to commit for contempt, ordered to be 
paid by the sheriff and the creditor. See Contempt. 3 G. 629 

COSTS, miscellaneous. Where a tenant had allowed judgment in 
ejectment to go against him by default, the Court relieved on payment of 
taxed coste at law, arrears of rent, amount due for repairs and insurance, 
and 50/. costs of suit. See Forfeiture. 3 G. 675 

COSTS, miscellaneous. Where plaintiff obtained an ex parte injunc- 
tion without office copy of affidavit in Court, it was dismissed with costs. 
See Office Copt. 4 G. 398 

COSTS, miscellaneous. Insolvent entitled to costs of bill dismissed 
for want of prosecution. See Dismissal of Bill. 3 S. & G. 227 

COSTS, miscellaneous. Costs of winding up, contributories not all 
necessarily liable to. See Contributories. 2 S. & G. 112 

COSTS. Creditor who failed to prove his debt ordered to pay costs. 
See Credctor. 2 S. & G. 147 

COST-BOOK principle. A mining company for working a lead-mine in 
Wales was formed, expressed to be on the cost-book principle ; the mine 
was held by lessees as trustees for the company. By one of the rules it 
was provided that any shareholder might determine his responsibility upon 
giving notice in writing to the purser of his desire to retire, and also de- 
positing with him the transfer of his shares, and signing a relinquishment 
of all claims on the company in respect thereof. One of the shareholders 
gave a notice in writing, expressing his intention to relinquish his shares, 
bearing his share of liabilities to the end of the month, to the purser, in a 
form supplied by the company. — Held^ that the shareholder effectually de- 
termined his liability, and his name was removed from the list, with costs. 
Observations on the cost-book system. Fennant 4r Craigwen Mining Com- 
pany. Fenn's Case. 1 S. & G. 26 

COURTS of common law. Power given by 17 & 18 Vict. c. 31, to 
courts of common law to grant preventive remedy does not abridge power 
of this Court. See Common Carriers. 3 G. 650 

COVENANT. A testator under covenant, on his daughter attaining 
twenty-one or marriage, to pay to trustees 10,000Z. for her benefit, with a 
declaration that in case she died leaving no child who should attain 
twenty^ne, or, if a daughter, should marry, it should form part of his per- 

i2 
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eonal estate,— during his daughter's minoritj, iu order to liberate his estate, 
borrowed 10,000/., which was paid to the trustees, who released the cove- 
nant, and lent a portion of the fund to the testator on the security of his 
real estate. The daughter having died under age, and unmarried — Heldy 
that the 10,000/., having been actually raised, passed under the testator's 
will as his personal estate. Tucker v. Loveridge. 1 G. 377 

COVENANT, non-execution of by covenantee. An indenture of cove- 
nant containing stipulations both on the part of the covenantor and the 
covenantee, executed by the covenantor and not by the covenantee, who 
declines to execute it, and never acquired the character in respect of which 
he is made a party as covenantee, cannot be enforced by him against the 
covenantor. Dover, Hastings , and Brighton Junction Company, Carew^s 
Case. 2 S. & G. 1 

COVENANT by surety. A covenant by a surety for payment of a 
debt at a future day is not a contingent, but an actually existing debt, and 
must be provided for before simple contract creditors are paid. Observa- 
tions on Norman v. Baldry, 6 Simons. Atkinson v. Grey, 1 S. & G. 577 

COVENANT by husband, on his marriage, that he would exercise the 
power of jointuring. — Held, he having become of unsound mind, a defective 
execution of the power, against which this Court would relieve. See 
Defective Execution of Power. 3 S. & G. 394 

COVENANT by husliand. Covenant in marriage articles by husband 
to join wife in assuring to trustees all wife's property. — Held, not to include 
a legacy to her separate use. See Marriage Settlement, 2. 2 G. 398 

COVENANT. Covenant not to assign or underlet, with a proviso that 
if tenant lost possession lessor might enter. — Held, that the assignees in 
bankruptcy of tenant (the lessor having accepted rent irom them) were 
in by contract, not by operation of law. See Bankruptcy. 2 G. 566 

COVENANT to produce. A mortgagee being decreed to re-convey 
one undivided moiety of an estate included in his security (a part of the 
debt being satisfied) to the mortgagor, and being entitled to retain the 
title deeds of the whole estate, is bound to covenant to produce the deeds. 
Yates V. Plumhe. 2 S. & G. 174 

COVENANT. Covenant to repair. Though agreements to repair 
will not ordinarily be enforced, yet execution of instruments con- 
taining such covenants is decreed. See Specific Performance, 4. 

2 S. & G. 437 

COVENANT to settle. Covenant by husband and wife to settle " all 
real or personal estate, property, or effects to which the wife or the husband 
in her right shall by gift, descent, succession, or otherwise become entitled." 
— Held, to include reversionary interests in consols, which fell in by the 
death of a tenant for life after the decease of both husband and wife. 
Orafftey v. Humpage, 1 Beav. 46, followed. Be Hughes's Trusts. 4 6. 432 

COVENANT to settle. Covenant in marriage settlement to settle 
estate on wife, a specialty debt. See Specialty Debt, 2. 2 S. & G. 335 

COVENANT to settle. Court, in case of a ward of Court, added 
covenant as to after-acquired property to post-nuptial settlement. See 
Marriage Settlement, 2. 4 G. 254 

CREDITOR. Where a creditor, aft«r the Master had reported there 
were no debts, presented a petition charging fraud, and asking leave to go 
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in aDcl prove against the real estate-— there being no receiver and no fund 
in Court — the petition was dismissed, but without prejudice to his filing a 
bill. SeaU v. BuUer, 2 G. 312 

CREDITOR on a composition. A security given to one creditor for 
more than composition invalid. See Bankruptcy. 3 G. 100, 108 

CREDITOR. Assets of a testator settled 6on4 fidt on marriage of 
residuary legatee are not liable to creditors. See Marbiage Settle- 
ment, 1. 2 G. 113 
CREDITOR. Bill by creditors impeaching family arrangement, 
dismissed with costs. See Family Arrangement. 1 G. 401 

CREDITOR. A person claiming to be a creditor, under a decree to 
administer the testator's estate, having failed to establish his debt, after a 
long and expensive examination of witnesses, was ordered to pay the costs 
of the proceedings. Hatch v. Searlea, Stanwai/'a Case. Conway's Case. 

2 S. & G. 147 

CREDITOR entitled to benefit of deed of inspectorship. A creditor who 
has not actually executed a deed of inspectorship for winding up his debtor's 
affairs may, by his conduct, as by registering his claim under the deed, and 
otherwise recognising the arrangement, be entitled to the benefit of the 
deed, and to sue the inspector or trustee for a breach of trust as to the assets. 
But where the creditor voluntarily takes a benefit from the transaction of 
the inspector or trustee of which he complains as a breach of trust, he loses 
bis right to relief. Forbes v. Limond. 1 S. & G. 554 

CREDITOR. On a bill by creditor against inspector, who had 
neglected to act on deed. Court decreed account for wilful default, with 
annual rests, interest, and costs of suit. See Account, 2. 4 G. 497 

CREDITOR. Creditor having applied to trustee for creditors for 
account, which was refused, acting trustee made to pay the costs of suit to 
the hearing. See Account, 2. 2 G. 521 

CREDITOR. Right of a creditor to make legatees refund may be lost 
by laches or acquiescence. See Laches. 2 G. 492 

CREDITOR. Note given by executor to creditor binds the executors 
personally. See Liability of Executors. 3 G. 150 

CREDITOR. Policy assigned to creditor by trustees of a settlement 
who were without funds. — Held^ not recoverable by new trustee. See 
Policy of Assurance. 3 G. 194 

CREDITOR. A creditor, having obtained from the debtor an assign- 
ment of a share in a trust fund to which he was entitled in remainder, gave 
notice to trustee. — Held^ the debtor having become insolvent, that the share, 
not being immediately payable, was not in the order and dispositiotL of the 
insolvent, and that the creditor was entitled. See Order and Disposi- 
tion, 1. 3 S. & G. 325 

CREDITOR. Indemnity by one company of the shareholders of the 
other against claims of creditors decreed to be performed. See Indemnity. 

3 G. 521 

CREDITOR. Creditor's costs. — Held, a charge on assets in priority to 
executors where the latter have denied assets. See Partnership. 4 G. 294 

CREDITOR. A surety is entitled to benefit of all securities in the 
hand of a creditor. See Surety. 4 G. 408 

CREDITOR. After disallowance of debt by chief clerk, creditor held 
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entitled to sue legatees for account and repajment of moneys paid on a con- 
tinuing obligation after certificate. See Disallowance of Debt. 2 G. 504 

CREDITOR. Where there were two partners, of whom one became 
a partner, joint creditors, part paid in bankruptcy, not entitled to prove 
pari passu against estate of solvent partner. See Partnership. 4 6. 294 

CREDITORS. Purchase by trustee under creditors' deed supported. 
Dover v. Buck. 5 G. 57 

CREDITORS of husband— H^eZ^f entitled to fund designedly left out of 
settlement to be for sole benefit of wife, subject to wife's equity. Spirett v. 
Willows. 5 G. 49 

CREDITOR'S costs of proving his debt. In an administration suit, a 
creditor's claim was admitted as a claim only by the Master's report, to 
which the creditor did not except. Shortly afterwards, the result of a suit 
tended to establish his debt ; after more than a year, the creditor petitioned 
to be admitted as a creditor against the estate. — Heldy that he might be 
admitted without being charged with the costs, which had not been 
increased by the delay. Lee v. Flood. 2 S. & G. 250 

CREDITOR, judgment. Judgment creditor of a mortgagor — Held 
entitled to restrain mortgagee from paying surplus to mortgagor. See 
Judgment Creditor. 4 G. 515 

CREDITOR, judgment. Judgment creditor who had obtained judg- 
ment against executor before decree entitled to enforce his judgment, under 
17 & 18 Vict. c. 125, s. 61, against garnishee. See Judgment Creditor. 

2 G. 226 

CREDITOR, judgment, who has sued out execution on a judgment 
has a lien on debtor's equitable interest. See Lien. 3 S. & G. 1 

CROSS bill by mortgagor to cancel deed executed by him, on repre- 
sentation of his solicitor that it was a covenant to produce. See Fraud. 

1 G. 230 

CROSS-EXAMINATION. Certificate of Examiner of refusal by 
witness to be cross-examined need not be filed. See Certificate. 

3 S. & G. 369 

CROSS-EXAMINATION. The Court, under the 1 5 & 16 Vict. cc. 80 
and 86, directed that a party to a suit, a witness by affidavit on his own 
behalf in support of his own state of facts before the Master, should be 
cross-examined before the Examiner instead of the Master; and that 
all the parties should be examined on interrogatories before the Examiner, 
as the Master should direct. Hextall y. Cheatle. 1 S. & G. 78 

CROWN. Where there was no gift of residue, the Crown held to be 
entitled to riesidue of personal estate. iSee Apportionment. 2 S. & G. 241 

CROWN. Voluntary settlement by person who has committed felony 
void against Crown. See Voluntary Settlement, 4 G. 179 

CROWN. Where, by a marriage settlement, a fund was assigned to 
trustees on the usual trusts, with remainder in default of children to next 
of kin of wife, and the wife died childless, and proved to be illegiti- 
mate -^^e^, that the husband was entitled against the Crown. See 
Marital Right. 1 G. 392 

CROWN. Where a gift to a charity failed, there being no residuary gift^ 
the Crown held entitled to leaseholds. Johnstone v. Hamilton. 5 G. 30 

CROWN entitled to institute inquiries. Rule 8 of s. 42 of 15 & 16 
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Vict, c 86, does not preclude the Crown from instituting further inquiries. 
Johnstone v. Hamilton, 6 G. 30 

CURTESY, tenant by, acquiescence of, in daughter's paramount right. 
See AcQuiESOENCB. 1 S. & 6. 590 

CUSTODY. Taking a debtor into custody, under attachment for non- 
payment of money decreed to be paid, does not destroy right against 
debtor's property. See Attachment, 1, 2. 3 S. & G. 168 

CUSTOM of manor. By the custom, wife's title to copyholds could 
only be destroyed by a voluntary surrender. 2 S. & G. 407 

CY PRES, " Bequests. — To such poor widows or credible industrious 
unmarried women upwards of forty years of age, residing in Ulverstone, 
&c., having no relief from those places, 5/. each." '* To poor credible indus- 
trious persons residing in the said town, with two children or upwards, or 
above fifly years of age, maimed or otherwise unable to gain a living, 
whose income shall not exceed 5/., the sum of 21. 10a. each." ** To the poor 
people residing in Ulverstone, 5C/., to be paid among them as the trustees 
shall think proper." — Heldy that the words contained such a particular and 
singular definition of the object, that, though a charitable legacy, the 
doctrine of cy pres was inapplicable. The will having directed the overplus 
to be divided among the legatees in proportion to their legacies, the Court 
directed the share of the overplus falling to the charity to be apportioned 
among such objects as should be in existence at the time of distribution. 
Russell V. Kellett. 3 S. & G. 264 

CYPRES, Where three out of eight societies, which were the object 
of a testator's bounty, had become extinct, the Court declined to order the 
shares in fund to be applied cy|7m, but held the next of kin entitled. See 
WiiL, 13. 3 G. 617 

DAMAGES. Where a lessor agreed to let a house, and put it in 
decorative repair, Court directed an inquiry whether it were done, and if 
not, decreed damages. See Specific Pebformance, 1. 4 G. 42 

DAMAGES. Where a purchaser failed to specifically perform an 
^reement as decreed, the Court rescinded the contract, and gave liberty 
to have damages assessed. See Specific Performakce, 3. 4 G. 207 

DAUGHTER. Gift to the daughter of D. There was one at date of 
the will, but three at the death. Court admitted evidence to show eldest 
daughter entitled. See Will, 3. 1 S. & G. 583 

DEAF and dumb, bequest to found a chapel for, void. See Will, 1 . 

3 G. 182 

DEATH. Presumption of death after seven years' absence may be 
rebutted. See Presumption. 2 S. & G. 360 

DEATH. Remainder in a marriage settlement to arise on death of 
children. — Held^ to take effect where there were no children of the marriage. 
See Marriage Settlement, 3. 2 G. 593 

DEBENTURES. The shareholders in a joint stock company duly 
registered are not bound by debentures improperly issued, in a manner not 
authorised by the deed of settlement, although signed by directors and 
sealed with the seal of the company; and a bond fide purchaser is not entitled 
to sue the company on such debentures, although a transfer of the 
debentures was registered by an officer of the company, and two half-yearly 
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payments of interest had been made. The Official Manager of the Athenceum 
Life Assurance Society v. Pooley, 1 G. 102 

DEBT. Policy of insurance effected to secure a debt, and paid for 
by debtor — Held^ after satisfaction of the debt, to pass to .the assignee in 
iusolvency of debtor. See Policy. I G. 94 

DEBT. Gambling debt secured by bonds in hand of a holder for value, 
without notice, recoverable. See Gaming, 1, 2, 3. 3 S. & G. 194 

DEBTS, contingent, not payable at date of insolvency, are continuing 
obligations, and are not withiu 80th s. of 1 & 2 Vict. c. 110. See Insol- 
vency. 3 S. & G. 203 

DEBT. Lapsed share liable for payment of debts in same order as 
devised estates. See Lapse. 3 S. & G. 125 

DEBT due on shares in a bank, bequeathed together with land to an 
infant, who repudiated the shares. — Held^ payable not out of land devised 
to infant, but out of residuary estate. See Shares. 3 S. & G. 468 

DEBT. A promissory note in renewal of a former note given to a god- 
child. — Ileldy a debt against testator's estate prior to legacies, but not to 
creditors. See Voluntary Obligation. 3 S. & G. 186 

DEBT. A voluntary bond granted by father to children, which, with 
his privity, formed the consideration of their marriage and settlements — 
Held to constitute a debt. See Voluntary Obligation. 1 G. 118 

DEBT. Gift of a promissory note to G., with a statement that the 
testator wished to provide for plaintiff otherwise than by wUl. — Heldj a 
debt against estate. See Will, 8. 2 G. 441 

DEBT. Note to one creditor for his whole debt, given by a bankrupt 
who compounded with his creditors, invalid. See Bankruptcy. 

3 G. 100, 108 

DEBT. A testator who had advanced large sums to his son be- 
queathed him a legacy, but said nothing of the advances. — Heldy they con- 
stituted a debt against the son. See Set-off. 3 6-. 26t3 

DEBT. Where a debt was due to a married woman, and secured on 
laod by deposit of deeds, payable on the decease of her sister, and was 
assigned by her to secure her husband's debt — Held^ she had no equity to 
a settlement out of the proceeds of the land. See Settlement. 4 G. 343 

DEBT secured by deposit of mortgage of fishing boats, transfer being 
by indorsement. — Held, not in order and disposition of ^bankrupt mort- 
gagor. See Order and Disposition, 1. 4 G. 75 

DEBT. Rails and chattels deposited on land by a contractor. — Held, 
not liable for company's debts, though it was provided that they were to 
be the property of the company. See Execution. 4 G. 436 

DEBT. A pension to an East Indian officer may be assigned to 
secure a debt, though under the Transfer Act of 1858 he becomes an officer 
in the Queeu's service. See Pension. 4 G. 619 

DEBT barred by Statute. An executor may pay a debt proved to be 
justly due by his testator, although barred by the Statute of Limitations ; 
and on the same principle may have a right to retain his own just debt, 
although barred by the Statute. Stahlschmidt v. Lett. I S. & G. 415 

DEBT, satisfaction of. A debtor, by deed, assigned his effects for the 
benefit of his creditors, who thereby covenanted not to sue him. One of 
these creditors, by will, gave the residue of his estate ftinong six persons, 
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and directed thml such of them as should be indebted lo him «t his decease 
sboold accept the debt as pnrt of his share. One of these per9iHid was the 
debtor. — UM^ that the debt was satisfied by the assignmeul and the te«* 
tator's corenant not to sue : and that the executors were bound to paj to 
the debtor his full share of the residue. Gold* t. GrtenjUUL 

2 & A 6. 476 

DEBT. A parol licence to a creditor to retain goods and pay his 
debt thereout creates a lien thereon for the amount of the debt* jSec^ Lien. 

4G. (>26 

DEBTOR and creditor. A policy efiected bj a creditor, where tlie 
premiums are directlj or indirectly paid bj debtor, on payment of debt 
becomes the debtor's property. Set Ixsuraxce. 2 6. 337 

DEBTOR and creditor. A surety held to be discharged when creiUtor 
by neglect lost his security. See Surety. 1 S. & 6. 319 

DEBTOR and creditor. Parol authority to convert goods to pay debt 
creates lien. See Lien. 4 6. 626 

DEBTOR and creditor deed. A creditor who has not actually 
executed a deed of inspectorship for winding up his debtor*s afiuirs may 
by his conduct, as by registering his claim under the deed, and otherwise 
recognising the aiTangement, be entitled to the benefit of the deeil, and to 
sue the inspector or trustee for a breach of trust as to the assets. But 
where the creditor voluntarily takes a benefit from the transaction of the 
inspector or trustee of which he complains as a breach of trust, he loses his 
right to relief. The Courts at the hearing, refused an inquiry as to a fact 
adverse to the plaintiff's case, and within his knowledge, which was sup- 
pressed and unexplained in the pleadings, and only appeared on production 
of the plaintiff's exhibits. Forbes v. Limond, 1 S. & G. 664 

DEBTOR to estate. An executor, who was also the obligor of a bond 
for 2000Z. found in testator's possession at bis death, charged with the 
whole sum, notwithstanding his oath that he had only received 1600/., it ap- 
pearing that shortly before his death he had paid interest on the 2000/., 
and that the testatur, in a letter tied up with the will, mentioned the bond 
as a part of his assets. Inakip^a Caae^ 1. 3 G. 362 

DECEASED wife's sister. The law of the country in which a mar- 
riage is solemnised cannot validate a marriage prohibited in the country of 
the domicile and allegiance of the contracting parties. See Mauuia(»k 
WITH A Deceased Wife's Sisteb. 3 S. & G. 481 

DECEASED wife's sister. A settlement made by a husband on his 
marriage with his deceased wife's sister set aside on the ground of the 
failure of tlie consideration. See Failure of Consideration. 2 G. 279 

DECLARATION to uses to bar dower, and vesting order, made on 
the application of a purchaser. Davey v. Miller, 1 S. & G. Ap. xix 

DECORATIVE repair. Where lessor agreed to put a house in deco- 
rative repair, the Court directed au inquiry whether it had been done, and, 
if not, decreed damages. See Specific Performance, 1. 4 O. 42 

DECREE. Sixteen years after decree for administration, and pay- 
ment of assets into court, the decree being no further prosecuted, on peti- 
tion of residuary legatees, supported by affidavit of executors that there 
were no debts, the Court directed payment to the petitioners. See 
Payment. 2 S. & G. 249 
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DECREE. After a decree on an administration summons. Court will 
in proper case make an order for receiver and injunction. The Court can 
also add to decree so as to charge defendant with wilful neglect and de- 
fault See Summons. 3 S. & G. 475 

DECEEE. Onlj decree in interpleader suit is as to interpleading. 
See Interpleader. 1 6. 326 

DECREE, error in. Where there was error apparent in the decree and 
the Chief Clerk's certificate, by directing payments out of personal estate 
instead of apportionment between real and personal estate, the Court 
altered and corrected the decree and certificate without a rehearing, not- 
withstanding the 15 & 16 Vict. c. 80, s. 34, and the 51st of the Orders of 
the 16th of October, 1852. Cradoch v. Owm. 2 S. & G. 241 

DEDUCTION. On payment into court of compensation money paid 
by a railway company, the Accountant-General's brokerage must not be 
deducted. See Practice, 8. 1 S. & G. Ap. zv 

DEED. Voluntary deed without power of revocation set aside, there 
being no evidence that the settlor, an aged person, understood the effect of 
it. See Voluntary Deed, 1. 3 G. 154 

DEED. Where a voluntary deed with clear declaration of trust of 
real estate was executed, but the conveyance was to trustees, their execu- 
tors, administrators, and assigns (omitting heirs), the Court declared the 
heir-at-law of the settlor a trustee for the cestui que trust. See Volun- 
tary Deed, 2. 3 G. 538 

DEED not acknowledged. Where a married woman, entitled jointly with 
her husband to real estate in fee simple, by deed not acknowledged, con- 
veyed to railway company — Held^ her interest was within s. 7 of Lands 
Clauses Consolidation Act. See Will, 5. 4 G. 449 

DEED of inspectorship. Where inspector had not got in estate, the 
Court decreed against him the costs of a suit by a creditor for an account 
with annual rests and interest. See Account, 2. 4 G. 497 

DEED, non-execution of. The subscription deed of a provisionally 
registered and abortive company. — Held^ not to be a covenant of indemnity 
in favour of those who did not execute. See Railway Company, 2. 

2 S. & G. 466 

DEFAULT. At a sale under a decree the conditions omitted to pro- 
vide that in default of completion the deposit should be forfeited, but^ the 
purchaser having in fact made default, the Court declared the deposit for- 
feited. See Deposit. No express stipulation as to forfeiture is necessary 
—Senile. 4 G. 479 

DEFAULT of appointment. Where there was a gift of freehold to 
trustees to pay rents to P. for life, remainder to such of her children as 
she should appoint, and, in case P. left no children, or in default of ap- 
pointment, to M. in fee, P. having left children, but made no appointment 
—Held, M. entitled. See Will, 2. 3 G. 139 

DEFECTIVE execution of a power. Covenant by G. on his mar- 
riage, that if he came into possession he would exercise the power of 
jointuring, which, by the terms of the will, could only be exercised by a 
tenant for life in possession. G., before coming into possession, became of 
unsound mind. — Ileld, that the covenant was a defective execution of the 
power, which this Court would enforce against the remainder-man. A 
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preyious covenant hj a person of sound mind must prevail against any 
subsequent mental incapacity. Affleck v. Affleck. 3 S. & G. 394 

D£FECTiy£ title. Where there was a defective title as to part of the 
property, the Court, under the circumstances, on a bill filed bj the pur- 
chaser, decreed specific performance without compensation. Plaintiff to 
paj costs of suit. See Misdescription. 3 G. 496 

DEFICIENCY. Where the purchase-money, at the instance of the 
mortgagee, plaintiff in a foreclosure suit, was invested, and loss was sus- 
tained by the fall of consols, the plaintiff was held entitled to prove for the 
deficiency in a suit to administer mortgagor's estate. See Investment. 

3 S. & G. 171 

DEFICIENCY. A mortgagee of leaseholds, who for fourteen years 
took no steps to realise his security — Held, entitled to prove for the 
deficiency on a sale of his security against the general assets of the mortgagor, 
but not against legatees who had been paid. See Laches. 2 G. 492 

DELAY. Where neither party to a contract for sale was to blame for 
long delay in completing a purchase, the stipulation that purchaser shall 
pay interest must have its effect. See Pubchase (Time fob completing). 

3 S. & G. 307 

DELAY. Where executors and devisees in trust to sell at the expira- 
tion of five years had taken no steps to administer, they were ordered to 
pay costs of suit to administer. See Account, 4. 4 G. 425 

DELIVERY, passing by. Where a debtor authorised by parol his 
creditor to pay himself out of goods passing by delivery^— jET^/d!^ creditor had 
a Uen thereon. See Lien. 4 G. 626 

DEMONSTRATIVE legacy. Admission that particular assets were 
liable to make good legacy. See Legacy. 1 S. & G. 400 

DEMONSTRATIVE legacy. Where a testator, having claims 
against his firm, directed his capital in the business to be converted into cash 
to be paid over — Held, legacies demonstrative, not specific. See Will, 6. 

4 G. 361 

DEMURRER by devisee of a husband separated from his wife to a 
bill by the wife averring that she had been induced by her husband's 
promise to the trustee that her annuity should be continued, to cohabit 
with him again. — ^Overruled. See Husband and Wife, 2. 

1 S. & G. 489 
DEMURRER. On argument on a demurrer, the documents set out in 
the bill must be taken as therein stated, and no reference to the original 
document is permitted to contradict the averments in the bill. Cuddon v. 
Tite. 1 G. 395 

DEMURRER to a bill by a vendor. Where it is apparent he cannot 
give a valid conveyance, demurrer allowed. See Vendor and Pub- 
chaser, 1. 3 S. & G. 213 
DEMURRER to a bill by widow divorced from her husband against 
his devisee, to recover her annuity, disallowed. See Husband and Wipe, 2. 

1 S. & G. 489 

DEMURRER, speaking. A demurrer which refers to matter as 

appearing on the face of the bill is not bad as a speaking demurrer. 

Secusy where the demurrer avers a fact necessary to support it which does 

not appear on the face of the bill. Wood v. Midgley. 2 S. & G. 121 
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DEMURRER to a bill seeking administration on the ground that, afl 
a felony was charged, no civil remedy lay, overruled with costs. See Felony, 
Allegation of. 2 S. & G. 363 

DEMURRER to a bill for injunction and receiver, pending suit in the 
EcclesiRstical Court to recall probate, overruled. See Will, 4. 

2 S. & G. 75 

DEMURRER by a creditor (who had purchased debtor's property, 
subject to right of re-purchase) to a bill seeking an account, overruled with 
costs. See Account, 1. 2 G. 604 

DEMURRER by trustees (who had conveyed the estates to others) to 
a bill by a mortgagee, charging a breach of trust, allowed with costs. 
See Foreclosure. 2 G. 434 

DEMURRER by common carriers against other comnoon carriers, 
alleging that the defendants, instead of delivering goods to plaintiffs, to 
whom they were addressed, took upon themselves to deliver the goods to 
their destination, overruled with costs. See Common Carriers. 

3G. 650 

DEMURRER to a bill by tenant for specific performance of agreement 
that landlord would grant a lease and make certain improvements, on the 
ground of the landlord's death, overruled. See Expenditure. 3 G. 396 

DEMURRER against directors of a railway company, alleging that 
illegal borrowiog had taken place, allowed on the ground of defective alle- 
gations in the bill. See Railway Company. 3 G. 112 

DEMURRER by Insurance Society to a bill filed by shipowner, over- 
ruled. See Representative. 3 G. 91 

DEMURRER. Where bill alleged that plaintiff had deposited money 
as security against disputed claim, on trust to abide result of action, which 
had been turned into a special case, a demurrer was overruled. See 
Security. 3 G. 287 

DEMURRER to a bill for an account of goods sold, and of commission 
thereon, overruled with costs. See Account, 1. 4 G. 208 

DEMURRER to a bill to administer estate of a lunatic, and for an 
account, filed against executors and trustees (of a will made before the 
commission), and also committee and surety under commission, on the 
ground that the proper jurisdiction was in lunacy, overruled with costs. 
See Administration. 4 G. 127 

DEMURRER to a bill by one shareholder on behalf of himself and all 
others but the defendants, alleging fraud, allowed, and leave to amend 
refused. See Fraud, 1. 4 G. 314 

DEMURRER. It was held on demurrer that, where a specified sum 
was payable to promoters for costs and expenses, a payment without 
taxation was not improper. See Fraud, 1. 4 G. 314 

DEMURRER to a bill by an heir-at-law, to set aside on the ground of 
fraud a will devising real estates, allowed. See Fraud, 3. 4 G. 468 

DEMURRER to a bill for redemption after a foreclosure decree, which 
the bill asked to open only as to one of four parties, allowed with costs, 
and leave to amend refused. See Opening Foreclosure Degree. 

4G.96 

DEMURRER by a solicitor to produce letters written to him by 
his client about the time and in respect of the matter impeached by the 
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bill, to which the solicitor was not made a party nor charged with fraud, 
allowed. See Privileged Commttnication. 4 G. 372 

DEMURRER to a bill for administratioD, praying that the rights of all 
parties might be declared, but not averring the character in which the 
plaintiff claimed, allowed, with leave to amend. See Untrue Averment. 

4 G. 306 

DENIAL in affidavit. On a motion to dissolve an injunction (there 
being no answer), the Court will not dissolve the injunction upon the sole 
ground that the plaintiff's equity is denied by the defendant's affidavit, 
where the affidavit did not traverse all the facts on which the plaintiff's 
equity rested. Pyecroft v. Pyecroft. 2 S. & G. 326 

DEPRECIATION in consols having occasioned a loss, mortgagee 
was allowed to prove against mortgagor's estate for the amount. See 
Investment. 3 S. & G. 171 

DEPOSIT. At a sale under a decree by the Court, the conditions 
provided that in case of nonpayment of the purchase-money, or other default, 
there should be a resale, and the deficiency, if any, to be made good by the 
purchaser ; but contained no stipulation as to the return or forfeiture of the 
deposit. The purchaser paid the deposit, and afterwards became bankrupt, 
and, the assignees having declined to complete, the Court held the deposit 
forfeited. Where the purchaser makes default, no express stipulation is 
necessary to entitle the vendor to the deposit — SembU, Depree v. Bed' 
borough. 4 G. 479 

DEPOSIT. Money deposited as security for the result of an action at 
law. See Security. 3 G. 287 

DEPOSIT of deeds. Mortgage deed of a ship being deposited as 
security, not within order and disposition of depositor, as the statutory 
form of assignment is by indorsement See Ordeb and Disposition, 1. 

4G. 75 

DEPOSIT of title deeds. Where a secretary of a bank had a credit 
account with the bank, and a memorandum was found in his office with 
the securities mentioned in the memorandum, together with others labelled 
as such, the Bank was held equitable mortgagee of the whole. See 
Equitable Mobtgage. 2 S. & G. 378 

DEPOSIT note. A director of an insurance company indebted for 
calls delivered a deposit note of the company to the plaintiff for value, and 
without notice. — Held^ that the company were liable on the note, and 
could not set off against the plaintiff the amount due from the .director for 
calls. Woodhama v. The Angto-Australian and Universal Family Assurance 
Company. 3 G. 238 

DEPOSITED plans. Where the plans and sections for the construction 
of a bridge over a public road described the breadth of the proposed bridge 
as forty -five feet, the Court restrained the company from constructing the 
said bridge except in accordance with the plans and sections so deposited. 
The 13th section of the Railway Clauses Act, which provides ''that where 
in any place it is intended to carry the railway on an arch or arches, or by 
a viaduct, as marked on the plans and sections, the same shall be made 
accordingly," means according to such plans and sections. Attorney^ 
General v. The Tewkesbury and Malvern Railway Company, 4 G. 333 

DEPOSITED plans. Where the plans deposited by a railway com- 
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panj delineated a field, showing the line, the limits of deviation, and the 
boundaries on one side of those limits, but leaving the boundaries on the 
other side undefined, the Court restrained the company from taking the 
land beyond the limits of deviation on the undefined side, though the name 
of the owner of the whole field was described in the book of reference. 
Wrigley v. The Lancashire and Yorkshire Railway Company. 4 G. 352 

DESCRIPTION. A testator having an interest under a will subject 
to the life estate of his " grandfather's daughter, Mary," referred to her as 
his " Aunt Mary."— ^eW, sufficient. See Will, 8. 2 S. & G. 350 

DESCRIPTION. Gift by testator to the children of his late brother 
John. John's only child had died in the lifetime of the testator, leaving 
four children, who were held entitled. See Will, 5. 3 G. 134 

DESERTION. Desertion not necessary to entitle a wife to have the 
whole of property coming to her settled on herself as against her husband's 
creditors. See Wipe's Equity to a Settlement. 1 G. 31 

DESERTION of wife not necessary to entitle her to her equity to a 
eettlement. See Wife's Equity to a Settlement. 3 G. 121 

DETERIORATION. Where, between the date of the contract and 
conveyance, any deterioration to the property occurs from accident, without 
the fault of either party, the loss falls on the purchaser. But where, 
without any improper neglect or delay, a purchase could not be completed 
for three years, and the death of a trustee for sale occasioned *the expense 
of a fine on a new admittance, although by the contract the conveyance 
was to be at the expense of the purchaser — Held^ that the extraordinary 
expense of the fine should be borne by the trust estate. Paramore v. 
Oreemlade. 1 S. & G. 541 

DEVESTING. Devesting clause held to be void. See Will, 7. 

2S. & G. 212 

DEVESTING. — Held^ an estate in fee simple liable to be devested on 
death under twenty-one. See VESTixa. 3 S. & G. 568 

DEVISE. Devise of copyholds to a married woman to be her sole and 
separate property, vnth power to appoint to husband and children as she 
diought fit. — Heldy her absolute property, free from any trust. See Power. 

3 S. & G. 280 

DEVISE. After devise to pay debts, testator devised his copyholds to 
his executors, on trust to pay the rents to his daughters, and the survivor, 
for life, and, on the death of the survivor, to the heirs of the body of each 
of his daughters. — Held, equitable estates. Where there is a devise to 
trustees to pay debts, iJie estate of trustees cannot be measured by the 
duration of the life estates. See Merger. 3 S. & G. 386 

DEVISE by a married woman valid. Hall v. Waterhouse, 5 G. 61 

DEVISE in trust to sell real estate, and pay debts and legacies, 
excludes operation of Statute of Limitations. See Limitations, Statute 
OP. 1 G. 188 

DEVISE in trust The 40th s. of 3 & 4 WUl. 4, c. 27, does not apply 
to express trusts. See Limitations, Statute of. 1 G. 188 

DILAPIDATIONS. Tenant for life under will not authorised in 
expending a fund, directed by the testator to be invested in land, in making 
good dilapidations of the Mansion Houae. See Forfeiture. 

3 S. & G. 22 
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DILIGENCE will be required bj the Court from inspectors. See 
Account, 2. 4 G. 497 

DISALLOWANCE of debt Where the chief clerk disallowed 
debts alleged to have accrued due after the testator's death, and distributed 
the assets, and the creditor, without moying to vary the certificate, filed 
his bill against the legatees alone for an account, and for repayment of 
monejs paid after the certificate on a continuing obligation of the testator, 
the Court held the suit maintainable. Thomas v. Griffith, 2 G. 504 

DISCHARGE under insolvencj. The discharge under the Insolvent 
Debtors Act of one whose estate was in possession of sequestrators for 
breach of an order for payment of money does not entitle the assignee in 
insolvency to discharge the sequestrator, although it discharges the person 
of the insolvent. Tatham v. Parker. 1 S. & G. 506 

DISCLAIMING trustee only entitled to costs as between party and 
party — Semhle. See Trustee. 1 G. 165 

DISCOVERY. Demurrer to a bill seeking discovery and account of 
goods sold on commission, overruled with costs. See Account, 1. 

4 G. 208 

DISCOVERT. Demurrer to a bill alleging that defendants had 
received moneys on account of plaintiff, of which he could get no discovery, 
allowed. 4 G. 456 

DISCOVERY. Discovery of something necessary for application of 
some previously-known matter is the subject of a patent. See Patent. 

4 G. 577 

DISCRETION. On honest and careful iBxercise of discretion, ex- 
ecutors held not liable for loss sustained, and will have their costs of suit 
to administer. See Loss bt Executor. 4 G. 300 

DISCRETIONARY trust confers no right on the objects of it Se$ 
Power. 3 S. & G. 280 

DISENTAILING assurance. Costs of disentailing assurance necessary 
to enable landlord to obtain purchase-money of land taken by a railway 
company, and paid into Court, are '* costs in consequence of the purchase," 
and payable by the company. See Costs, L 2 G. 31 

DISMISSAL of biU. After bill filed, the sole defendant became bank- 
rupt, and obtained her certificate, and then put in her answer, stating these 
facts. No proceedings were taken for six years, and the defendant moved 
for the dismissal of the bill with costs. The plaintiff not desiring to 
proceed, ofiered to do so rather than pay the costs. The Court dismissed 
the bill without costs. Kemball v. Walduck. 1 S. & G. Ap. xxvii 

DISMISSAL of bill. Where a defendant in contempt answered, and 
the answer became sufficient, plaintiff not having insisted on his costs — 
Held^ defendant entitled to move to dismiss bill for want of prosecution. 
See Contempt, 2. 2 G. 409 

DISMISSAL of bill. Bill by apprentice, asking that his master be 
decreed to execute the indentures, dismissed on the merits. See Afpbentice. 

3 G. 190 

DISMISSAL of bill. Plea that a former bill by same plaintiff against 
same defendant, in respect of same matter, had been defeated on demurrer, 
there being no averment that the allegations were the Bame, overruled 
with costs. Su Plba. 3 G. 128 
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DISMISSAL of bill. Bill seeking to restrMn permanent diversion of 
road bj a railway company dismissed, the 16th section of the Railway 
Clauses Consolidation Act authorising such diversion. See Dfversiox, 
Permanent, of Road. 4 G. 46 

DISMISSAL of bill. Bill by a certificated bankrupt, impeaching sale 
of part of his assets by the assignees to their solicitor, dismissed with 
costs, it appearing that the composition was fraudulent See Fraud, 2. 

4 6. 287 

DISMISSAL of bill. Bill to rectify lease of infant's property, which 
was approved by the Court, dismissed with costs, there being nothing to 
show the lease was inconsistent with the agreement. See Lease. 

4G.61 

DISMISSAL of bill by insolvent defendant. A defendant who has 
applied for his discharge und^r the Insolvent Debtors Act may regularly 
move for and obtain an order to dismiss with costs for want of prosecution ; 
and when the plaintiff afterwards moved to discharge the order to dismiss 
obtained by the insolvent, the plaintiff's motion was refused with costs. 
Blanshard v. DreWy founded on an erroneous construction of Monteith 
V. Tat/lor. Rohsan v. The Earl of Devon. 3 S. & G. 227 

DISMISSAL of agent of religious body, and resumption of the house 
he occupied, sunmiarily, for misconduct, supported. See Tenant at Will. 

2 G. 473 
DISPOSITION. Order and disposition. Mortgage of fishing boats 

not in order and disposition of bankrupt. See Order and Disposition, 1. 

4G.75 

DISPOSITION. Where money advanced on a ship in process of 
construction by builder who becomes bankrupt, such ship is not in order 
and disposition of bankrupt. See Order and Disposition. 4 G. 187 

DISSENTERS, rights and duties of, as to chapel. See Chapel. 

3 G. 547 
DISSENTING minister. The minister of a dissenting chapel, al- 
though duly elected, is at law only tenant-at-will of the trustees in whom 
the legal estate is vested, and the majority of trustees in a trust constituted 
for such a purpose can bind the minority. Therefore, where a dissenting 
minister, invited to preach for a year on probation, was, after preaching 
for some months, excluded from the chapel by the majority of trustees on 
account of dissatisfaction as to his conduct, and afterwards, with the 
assistance of the minority of the trustees, got possession of the chapel and 
put on new locks, so as to exclude the majority of the trustees, the Court 
granted an injunction to restrain the minister and minority of the trustees 
from disturbing the legal right of the majority of the trustees to the pos- 
session and management of the chapel. Perry v. Shipway. 1 G. 1 

DISSOLUTION. On dissolution of partnership, one of partners held 
entitled to return of a proportion of premium, such proportion not to 
depend solely on consideration of time. See Partnership, 1. 3 G. 507 

DISSOLUTION in consequence of bankruptcy of one partner, Su 
Partnership, 1. 2 S. & G. 479 

DISSOLUTION. Where there was agreement for dissolution, Court 
restrained one partner from using partnership property on his own account 
See Partnership, 2. 3 G. 442 
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DISSOLUTION. A new partner's interest in a lease of coal-mines 
terminated bj dissolution. See Partnbrship, 3. 3 G. 412 

DISTRINGAS placed by mortgagee of one moiety of fund on such 
fund enured for benefit of cestui que trust, the trustee having absconded with 
a moif*ty. See Breach op Trust, 1. 4 G. 442 

DIVERvSION (permanent) of road. The 16th section of the Railway 
Clauses Consolidation Act authorises the permanent diversion of public 
roads, and not only a temporary diversion for the purpose of constructing 
the railway ; and the Court dismissed a bill filed for an injunction to 
restrain such diversion. Phillips v. London and Brighton Railway 
Company, 4 G. 46 

DIVIDENDS of stock purchased in name of the wife by the husband, 
during coverture, having been applied by her for household expenses — 
Held^ sufficient to rebut the presumption of a gift from the husband to the 
wife. See Husband and Wife, 1. 2 S. & G. 195 

DIVIDENDS. Injunction to restrain payment of dividends by a 
railway company refused. See Injunction, 2. 1 S. & G. 324 

DIVISION of fund. Where the proceeds of leasehold were small, and 
divisible among numerous persons. Court ordered the distribution to be 
made on affidavit. See Practice, 7. 2 S. & G. Ap. i 

DIVORCE. A fund accruing in right of a wife (who was divorced by 
a colonial court), and which was never reduced into possession — Held to 
be the property of the wife. See Settlement, 2. 4 G. 665 

DIVORCE. After a divorce, the savings from alimony, as well as 
from property, settled to separate use of the wife. — Heldy as against the 
husband, to pass under her will. See Alimony. 5 G. 43 

DOCUMENTS, production of. Motion by a defendant for the pro- 
duction by the plaintiff of all documents in his possession or power relating 
to the matters in question in the suit refused, where it did not appear that 
the plaintiffhad any document in his possession. Fiott v. Mullins. 1 S. & G. 1 

DOCUMENTS, production of. Upon a motion by the defendants for 
the production of ail documents in the plaintiff's possession, consisting of 
correspondence with specified persons, entries relating to contracts the 
subject of the suit, copies of specified correspondence, and entries relating 
to the matters in the suit, supported by the affidavit of the defendant's 
solicitors, in the terms of the notice of motion, that he believed the docu- 
ments sought to be produced were in the plaintiff's possession, the Court 
ordered the production on oath within a month, with the usual liberty to 
withhold and seal up the parts privileged. Observations on Fiott v. Mullins. 
Mcintosh V. Crreat Western Railway Company, 1 S. & G. 4 

DOCUMENTS, production of. Upon the motion of the defendants in 
a cause which was at issue before the Act of the 15 & 16 Vict. c. 86, and 
before the Orders of the 16th of October, 1852, came into operation, but 
the witnesses had not been actually examined, though expenses had been 
incurred in preparing for the examination of them, the Court, considering 
that the questions between the parties were matters of account, in exercise 
of the discretion given to it under the 39th Order of 7th of August, 1852, 
directed the evidence to be taken according to the mode prescribed by the 
15 & 16 Vict. c. 86. Observations on that Act, and on the new Orders ninde 
in pursuance of it. Mcintosh v. Great Western Railway Company, 1 S. & G. 4 

VOL. V. K 
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DOCUMENTS, production of. Upon a claim, the Court refused a 
motion made by the plaintiff, under the 15 & 16 Vict. c. 86, s. 18, for the 
production of documents, supported by the plaintiff's affidavit alone of their 
importance to the cause. Wing v. Harvey, 1 S. & G. Ap. x 

DOCUMENTS. On demurrer, documents set out in bill cannot be 
contradicted by the production of the original. See Demurreb. 1 G. 395 

DOCUMENTS. Where a defendant, instead of answering as to docu- 
ments, stated he was ready to make a full answer on summons — Heldy in- 
sufficient. See Insufficient Answer. 3 G. 388 

DOMICILE. The validity of a marriage, wherever contracted, will 
depend on the laws of the country of the domicile and allegiance of the 
contracting parties. See Marriage with a Deceased Wife's Sister. 

3 S. & G. 481 

DOMICILE. As regards legitimacy, the law of the country of domi- 
cile at the time of birth and of the marriage must prevail. See Legiti- 
macy. 3 G. 643 

DOWER. A widow, dowable out of her husband's lands, having 
elected to take an annuity given by the will in lieu of her dower, the tes- 
tator's estate being insufficient to pay the legacies in full — Held^ entitled to 
priority over the other legatees. Stahlschmidt v. Lett. 1 S. & G. 421 

DOWER. Copyholds suiTendered to a purchaser to uses similar to com- 
mon uses to bar dower. — Held, not to defeat widow's right to free bench. 
Statute of Dower, 3 & 4 Will. 4, c. 105, does not extend to copyholds where, 
by custom of the manor, the title of the widow could only be destroyed by her 
voluntary surrender. See Copyhold (Free Bench). 2 S. & G. 407 

DOWER. Succession duty payable on widow's dower. See Legacy 
Duty.. 2 G. 597 

DOWER. Grant by testator of an annuity to his widow; but if she 
persisted in any claim on the residue of his property, she was to forfeit the 
annuity. — Held, she was not put to her election, but was entitled both to 
a dower and to the annuity. See Will, 4. 4 G. 51 

DOWER. Bill by the widow of a tenant in tail in possession, filed 
thirty-one years after his death, praying for a declaration that plaintiff was 
entitled to dower out of her deceased husband's real estate. — Dismissed with 
costs. Dower is an interest in laud within the meaning of the 3 & 4 
Will. 4, c. 27. Marshall v. Sfnith. 5 G. 37 

DRUNKARD, sale by, sustained, there being no unfairness. See 
Vendor and Purchaser, 2. 1 S. & G. 537 

DUTIES. Court will treat inspectors for creditors with reasonable 
indulgence, but will require reasonable diligence in performing their duties. 
See Account, 2. 4 G. 497 

DUTY. Where the exercise of a power is not made a duty, it confers 
no rights on objects. See Power. 3 S. & G. 280 

DYING without issue. The object of the 29th s. of the Wills Act is to 
redress the inconvenience arising from the words, " dying without issue," 
and similar words, having acquired a legal meaning different from the 
popular one. See Gift over. 1 G. 131 

EASEMENT. Where the defendant agreed to grant to the plaintiff 
the right to use certain roads and ways (delineated on the plan) in and 
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throagh his estate, the Court restrained the defendant from continuing a 
wall at the extremity of his estate which obstructed the plaintiff from 
passing through the roads into the land of other landowners. Phillips v. 
Treeby. 3 G. 632 

EAST India Company. Pensions granted by the Government of India 
to military officers not within 46 Geo. 3, c. 69, and 47 Geo. 3, c. 25. See 
Pension. 4 G. 619 

EJECTMENT, Where a lessor brought ejectment for breach of 
covenant to repair within three months after notice, it appearing that out 
of twenty-two items twenty had been proceeded with, and fourteen com- 
pleted, that the works had been partially delayed by weather, and that no 
further remonstrauce had been made by the lessors, the Court restrained 
the action, and directed an inquiry whether the covenants had been per- 
formed. Bargent v. Thomson, 4 G. 473 

EJECTMENT. Tenant who, under a parol agreement, was let into 
possession of land in order to build, and who expended money — Held^ en- 
titled to injunction to restrain ejectment by landlord. See Landlord and 
Tenant. 4 G. 519 

ELECTION. A power to lease and manage his real estate, given by 
a testator to his trustees, does not by itself raise an implication of the 
testator's intention to exclude his wife from dower, so as to compel her to 
elect. In determining the obligation of the widow to elect, the Court will 
regard the intention of the testator, apparent on the whole of the will. 
The amount of the provision made by the will is a material circumstance 
in indicating the testator's intention. Warhutton v. Warbutton, 

2 S. & G. 163 

ELECTION. Under the 145th section of the Bankrupt Consolidation 
Act, a bankrupt's interest in leasehold property remains in the assignees 
until they elect not to take the devise ; therefore, where the assignees 
allowed the bankrupt to remain in possession of leasehold premises and pay 
the rent to the lessor, but aflterwards sold without his knowledge, the 
Court held the sale valid. Copeland v. Stephens has no application where, 
by virtue of the Act, the bankrupt's estate vests in the assignees. Cart' 
Wright V. Glover, 2 G. 620 

ELECTION. Gift by a testator of an annuity to his widow, followed 
by a devise to trustees to sell and lease the land until sold. — Held, that the 
widow must elect. Linley v. Taylor. 1 G. 67 

ELECTION. Where a testator had granted an annuity to his 
widow, with a direction that, if she persisted in her claim on the residue 
of his estate, she should forfeit the annuity — Held, that the widow was 
not put to her election, but was entitled to both annuity and dower. See 
Will, 4. 4 G. 51 

ELEGIT, A judgment creditor of a railway company, who had 
obtained an elegit, was restrained from taking possession of the land and 
chattels belonging to the company as against prior mortgagees to whom 
were assigned the undertaking, calls on shareholders, and tolls. Legg v. 
Mathieson. 2 G. 71 

ELIZABETH (Statute of). Bill by creditors of tenant for life of real 
estate, alleging that a family arrangement was void under the Statute of 
Elizabeth. — Dismissed with costs. See Family Arrangement. 1 G. 401 

K 2 
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ENGAGEMENT (to marry). A settlement of a woman's property 
after engagement, but before marriage, set aside at the instance of the 
husband after the wife's death, it appearing that neither the liusband nor the 
wife were accurately informed as to the trusts. See Marriage Settle- 
ment, 1. 4 G. 159 

ENGINEER. Where, in a building contract, the decision of the 
engineer was agreed to be final (no fraud, misconduct, incapacity, or refusal 
to act being shown), the Court refused to relieve against his decision. See 
Building Contract, 2. 1 G. 216 

ENLARGED construction of public Act. It is the duty of the Court, 
where it finds the legislature legalises the dedication of property to laud- 
able public purposes, to construe the Act so as to enlarge rather than limit 
its operation. See Will, 6. 2 S. & G. 387 

ENQUIRY refused. The Court, at the hearing, refused an enquiry 
as to a fact adverse to the plaintiff's case and within his knowledge, which 
was suppressed and unexplained in the pleadings, and only appeared on 
production of the plaintiff's exhibits. Forbes v. Limond, 1 S. & G. 664 

ENQUIRY refused at the instance of mortgagee, inasmuch as, his 
interest being redeemable, the enquiry might be useless. See Mortgagor 
AND Mortgagee. 1 S. & G. 124 

ENQUIRY directed at the hearing in an interpleader suit, where 
plaintiff was sued by heirs and devisee, whether land had passed by a 
particular description, and if it did, who was testator's heir-at-law. Su 
Interpleader. 1 G. 326 

ENQUIRY. On a bill to restrain ejectment for breach of covenant to 
repair within three months, Court restrained the action, and directed an en- 
quiry whether the covenants had been performed. See Ejectment. 4 G. 473 

ENQUIRY. Crown is not precluded by rule 8 of s. 42 of 15 & 16 
Yict. c. 86, from instituting further inquiries. Johnstone v. Hamilton, 

5G. 30 

EQUITABLE assignment. A., having obtained a loan from B., gave 
him the following instrument, addressed to his (A.'s) debtor : — " I hereby 
authorise you to pay B. 365Z., being the amount of my contract, B. having 
advanced mo that sum." (Signed), "A." — Held^ a valid equitable assign- 
ment, and not requiring a stamp as an order for payment of money under 
6S Geo. 3, c. 184. Diplock v. Hammond. 2 S. & G. 141 

EQUITABLE assignment of a balance of 25,000/., as the share due 
to the assignor from his late partners, and stated to consist of 5000/. in the 
hands of C. & Co., followed by a direction of the partners to C. & Co. to 
pay the 5 )00/. to the assignee on their own undertaking to pay the further 
balance, describing the share as the 5000/. and fiirther balance, say, to- 
gether, 24,000/., or thereabouts. — Held^ that the loss of the 50()0/., occa- 
sioned by the failure of C. & Co. within two months after the dato of the 
instructions, must fall on the partners and not on the assignee, there being 
no privity of obligation or right of action on the part of the assignee 
against C. & Co., who were agents oFthe partners, and no laches. Glynn 
V. Hood. 1 G. 328 

EQUITABLE estate. Where there is a devise to trustees to pay 
debts, the equitable estate may outlast the life estates. See Merger. 

3 S. & G. 386 
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EQUITABLE freehoM. Under a will it was held that no equitable 
freehold resulted, so as to attract the operation of the rule in Shellej*s Case. 
See Rule in Shelley's Case. 2 S. & G. 311 

EQUITABLE mortgage. The secretarj of a banking company had 
a credit account with the bank to the extent of 30()0/., secured bj a memo- 
randum specifying certain securities deposited by way of equitable mort- 
gac^e. On his dying a debtor to the bank in 4000/., there was found in his 
office in the banking house the securities mentioned iu the memorandum, 
with others, tied in a bundle, and indorsed and labelled as securities. 
There wtis evidence that he had stated that the bank was secured in 5000/. 
— Heldy that the bank was equitable mortgagee of all the securities. 
Ferris v. MuUins. 2 S. & G. 378 

EQUITABLE mortgage. A purchaser, between whom and his vendor 
there were unsettled accounts, agreed to purchase Black Acre, and paid 
part of the purchase-money, but made no appropriation of the balance due 
to him by way of satisfaction of the residue, and allowed the vendor to 
retain the title deeds, who deposited them by way of equitable mortgage 
without notice, and afterwards became bankrupt. — Held^ that the mort- 
gagee was entitled to priority to the extent of the unpaid purchase-money. 
Rayne v. Baker. 1 G. 241 

EQUITABLE mortgage. The transfer by a husband of title deeds, 
of which his wife was equitable mortgagee, to secure a debt of his own, is 
not a reduction into possession so as to defeat the right of the wife by 
survivorship. Bates v. Dandy ^ Honner v. Morton, Hutchinga v. Smith, 
considered. Michelmore v. Mudge. 2 G. 183 

EQUITABLE mortgage fraudulently effected by vendor on a spurious 
lease of property. — Held^ purchaser not affected with notice ; but in the same 
case it was held that the purchaser was affected with notice of a mortgage 
by deposit of title deeds which he had neglected to call for. See Notice. 

2 G. 292 

EQUITABLE mortgagee by deposit or deed of further charge is not 
an after-mortgagee within the meaning of 4 & 5 Will. & Mary, c. 16. See 
Fokfeiture. 2 G. 81 

EQUITABLE mortgage. Registered mortgage of fishing boats 
deposited for value, the statutory form of transfer being by indorsement. 
— Heldy not within the order and disposition of bankrupt mortgagor. See 
Order and Disposition. 4 G. 75 

EQUITABLE reversionary interest. A voluntary assignment by deed 
of an equitable reversionary interest is valid. See Voluntary Assign- 
ment. 2 S. & G. 18 

EQUITY, wife's, to a settlement. A wife having joined with her 
husband in assigning her reversionary fund, on its falling into possession, 
the Court ordered the whole to be settled on the wife, though her husband 
had not deserted her, but was unable to maintain her. See Wife's Equity 
TO A Settlement. 1 G. 31 

EQUITY, wife's, to a settlement. Where a husband is unable to 
maintain his wife, and a small fund accrues to the wife, the Court will 
settle the whole; but where a husband was in easy circumstances, the 
Court directed half only to be settled. See Wife's Equity to a Settle- 
mtNT, 1. 3 G. 575 
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EQUITY, wife's, to a settlement. Where there had been no settlement 
on the marriage, and the wife and children were unprovided for, the Court 
ordered the whole fund (13,000/.) to be settled. See Wife's Equity to 
A Settlement, 2. 3 G. 121 

EQUITY to a settlement (wife's). Where wife's property was secured 
on land, and she assigned it to secure husband's debt — Held, not entitled 
to a settlement out of proceeds of real estate. See Settlement, 1. 

4 G. 343 

EQUITY of redemption may be forfeited under 4 & 5 Will. & Mary, 
c. 16, but statute does not apply to equitable mortgages. Until the legal 
right to redeem is determined, there can be no equity of redemption within 
the statute. See Forfeiture. 2 G. 81 

EQUITY of redemption. The statute 27 & 28 Vict. c. 112, does not 
apply to an equity of redemption. See Judgment Creditor. 4 G. 515 

EQUITY of redemption. A purchase by solicitors of an equity of 
redemption from their client set aside. See Solicitor and Client, 1. 

4G. 1 

ERROR in number of children mentioned in will, relicTed against. 
See Will, 1. 1 G. 22 

ERROR. Where there was an error in quantity of square feet of 
a lot sold by auction, but the conditions provided that no allowance should 
be made or required either way, the Court decreed specific performance 
without compensation, and made the purchaser pay the costs of the suit. 
See Misdescription. 3 G. 496 

ERROR. Where a person staying at an hotel seriously ill gave a bond 
as security for advances and hotel charges, the landlord undertaking to 
rectify all errors, the Court restrained an action on the bond and directed 
an account, the debtor giving judgment for what should be found due. See 
Account, 3. 4 G. 613 

ERROR. Where there was an alleged error in lease settled by Court 
of infant's mines, Court refused to rectify. See Lease. 4 G. 61 

ESTATE tail. No equitable freehold resulted so as to attract opera* 
tion of rule in Shelley's Case and create estate tail. See Rule in Shel- 
ley's Case. 2 S. & G. 311 

ESTATE tail. Bill to set aside a settlement by which plaintiff's 
estate tail was converted into a life estate, dismissed. See Settlement, 2. 

2 G. 232 

ESTOPPEL. Court will not allow a person to set up objections to 
his own obligation which he suppressed at the time, but against -which, if 
divulged, obligee might have protected himself. See Gaming. 

3 S. & G. 194 

EVASION (of injunction). Where assignees were restrained from 
parting with possession of a farm without lessee's consent, and they put in 
an agent who cultivated the farm with his own money, and without 
wages — Htldf an evasion. See Bankruptcy. 2 G. 566 

EVIDENCE. Upon the motion of some of the defendants, and on 
their submitting to such order as the Court might make as to their cross- 
examination or otherwise, the Court ordered that their answers might be 
read as affidavits at the hearing of the cause. Howell v. Williams, 

1 S. & G. Ap. xi 
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EVIDENCE. The examination orally in Court of a litigant party ia 
not hia right, but is a question for the discretion of the Court ; and it was 
refused when asked on behalf of a plaintiff, who by his bill charged fraud 
ac^ainst the defendant, which was disproved by his witnesses, and the 
plaintiff had already before the hearing of the cause stated his case on his 
own oath. Oliver v. Wright, 1 S. & G. Ap. xvi 

EVIDENCE. The Court refused, under the provisions of the 15 & 16 
Vict. c. 86, s. 54, to give special directions that entries in partnership books 
might be taken as primd facie evidence in a suit between partners. Lodge 
V. Prichard. 1 S. & G. Ap. viii 

EVIDENCE. The Court, under the 15 & 16 Vict. cc. 80 and 8(>, 
directed that a party to a suit, a witness by affidavit on his own behalf in 
support of his own state of facts before the Master, should be cross- 
examined before the Examiner instead of the Master ; and that all the 
parties should be examined on interrogatories before the Examiner, as the 
Master should direct. Hextall v. Cheatle. 1 S. & G. 78 

EVIDENCE. A fiat is of itself proof of bankruptcy against all 
persons. Colombine v. PenhalL 1 S. & G. 228 

EVIDENCE. The plaintiff moved, under the 38lh section of the 15 
& 16 Vict. c. 86, on notice, immediately before the hearing of a cause, for 
leave to read thereat an affidavit already sworn, or that the time for closing 
the evidence might be enlarged, on the ground that the defendant's affidavits 
were not filed till the day when the evidence closed. The plaintiff deposed 
that such affidavits were necessary. The Court gave special leave to read 
the affidavit, and the defendant not requiring to answer the affidavit, the 
Court directed the cause to proceed, reserving to the defendant all right of 
cross-examination if asked. Hope v. ThrefalL 1 S. & G. Ap. xxi 

EVIDENCE. A transfer by a father of stock into the joint names of 
himself, wife, and child, is presumed to be an advancement, but the pre- 
flumptiou may be rebutted by evidence of ti*ansferror that transfer was 
made under a misapprehension of the legal effect. See Adyakcement. 

3 S. &. G. 403 
EVIDENCE. To rebut the presumption of advancement, there must 
be evidence of facts contemporaneous with the act in question. See 
Advancement. 3 G. 583 

EVIDENCE. Where the only evidence of alleged misapprehension 
by tenant in tail that effect of settlement was to reduce his interest to 
estate for life was his own oath, a bill to rectify settlement was dismissed 
with costs. See Settlement, 2. 2 G. 232 

EVIDENCE of the performance of any vital act is enough to consti- 
tute legal proof that a child was born alive. See Life, Legal. 3 G. 58 
EVIDENCE. Where there was not sufficient evidence that an aged 
and infirm but not incapable woman understood the effect of a deed 
making an immediate gift of her whole property without power of revoca- 
tion. Court set it aside after her death at the instance of her heir-at-law. 
See Voluntary Deed. 3 G. 154 

EVIDENCE. A solicitor held not bound to produce letters written 
to him by his client about the time and in respect of a matter impeached 
by the bill as fraudulent. See Privileged Communication. 4 G. 372 
EXAMINATION. Motion that a former solicitor of the plaintiff. 
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who had declined on the ground of privilege to answer, to whom he had 
applied on behalf of the plaintiff, might attend at his own expense before 
the Examiner and answer the questions, refused with costs. Marriott v. 
The Anchor Reversionary Company (^Limited). 3 G. 304 

EXAMINATION of a married woman dispensed with. Where the 
share of a married woman was subject to payment of costs unascertained, 
which might be expected to reduce it to 200/. or less, the Court, to save 
further expense, ordered it to be paid to the husband, and dispensed witli 
any examination as to the consent of the wife. Roberts v. ColUtt, 

1 S. & G. 138 

EXAMINATION orally in Court of a litigant party is not his right, 
but is a question for the discretion of the Court, and it was refused whea 
asked on behalf of a plaintiff, who by his bill charged fraud against the 
defendant, which was disproved by his witnesses, and the plaintiff had 
already before the hearing of the cause stated his case on his own oath. 
Oliver v. Wright, 1 S. & G. Ap. xvi 

EXCEPTION. A defendant in contempt filed his answer, and the 
plaintiff took an office copy, but filed no exceptions. — Held, defendant 
entitled to dismiss bill for want of prosecution. See Contempt. 2 G. 4()9 

EXCEPTIONS to answer, which, instead of answering as to docu* 
ments, averred that defendant was ready to make a full answer on summons, 
allowed. See Insufficient Answer. 3 6. 388 

EXCEPTIONS. That, instead of answering the interrogatories, de- 
fendant alleged that there were not corresponding allegations in the bill, 
allowed. See Insufficient Answer. 3 6. 388 

EXCESS. Where there was a valid appointment, but iu excess of power, 
the words in excess were rejected. See Appointment, 2. 2 S. & G. 416 

EXCLUSION. Appointee under a power in a marriage settlemeot 
not excluded from a share in the unappointed residue. See Appointment, 1. 

3 S. i& G. 96 

EXCLUSION. Appointee of part of fund under a power contained 
in a will — Held, not entitled to share with younger children in the unap- 
pointed part of the fund. See Appointment, 2. 3 S. & G. 3o3 

EXECUTION. Rails and other chattels, which by the terms of the 
contract, when placed on the land, became the absolute property of the com- 
pany, the contractor to have no property therein, except the right of using 
them on the land for the purpose of the works, and except on completion of 
the line, as a condition precedent, the plant was to be given to the contmctor 
as part consideration, or if used by the company to be paid for. — Heldy not 
liable to be taken in execution for the company's debts. Beeston v. Mat' 
riott. 4 G. 436 

EXECUTION creditor who sued out execution on his judgmeut. — 
Held, to have a lien on an equitable interest of his debtor without the aid 
of 1 & 2 Vict. c. 110. See Lien. 3 S. & G. 1 

EXECUTION (defective). A covenant to jointure on marriage. — 
Heldy to be a defective execution of the power, which will be aided by this 
Court, the covenantee having subsequently become of unsound mind. 
See Defective Execution op Power. 3 S. & 6. 394 

EXECUTOR, legacy to, not annexed to office of. See Will, 4. 

1 S. & G. 475 



DIGEST OF CASES. 137 

EXECUTOR may paj debt bound by statute, aud may also retain for 
his own debt- See Statute of Limitations. 1 S. & G. 415. 

EXECUTOR. Where a testator gave shares in a bank and also real 
estate to an infant, and the executors assented and received dividends, 
the bank having become insolvent, and the infant having repudiated the 
bank shares — Held, that the liability on the shares must be borne by the 
residuary estate. See Shakes. 3 S. & G. 468 

EXECUTORS who had retained the assets in their hands (there being 
no debts) for seven years, made to pay the costs to the hearing of a suit by a 
legatee to administer. See Trustee, 1. 3 S. & G. 42 

EXECUTOR. Where, on taking an account, a balance was found 
due to the executor for moneys advanced, the estate being insolvent — Held, 
that the executor was entitled to be paid in full, in priority to the creditors. 
Spackman v. Holbrook. 2 G. 198 

EXECUTOR. Judgment by default against an executor in respect 
of his testator's -debt is admission of assets, and binds executor's own real 
and personal estate. See Judgment by Default. 2 G. 562 

EXECUTOR. In a suit to administer the estates of a testator, judg- 
meuts so obtained against executors are payable according to their respec- 
tive dates. See Judgment against Executors. 2 S. & G. 301 

EXECUTOR. A judgment creditor who obtained judgment against 
an executor before decree. — Held, entitled under 17 & 18 Vict. c. 125, 
Hec. 61, to enforce his debt against garnishee. See Judgment Creditor. 

2 G. 226 
EXECUTORS. A direction by a testator to pay his debts out of his 

estate is sufficient to exonerate devised estate from mortgage. See 
Will, 9. 2 G. 192 

EXECUTORS who had put in their answer to an administration suit, 
that the suit was vexatious, and that nothing was due, from whom 220/. 
was found due, ordered to pay the costs of the suit See Costs of Suit. 

3 G. 434 
EXECUTOR. An executor, the obligor of a bond found among the 

assets, charged with that amount. See Debtor to Estate. 3 G. 352 

EXECUTOR. A promissory note given by executor to a creditor in 
ignorance that the estate was insolvent. — Held, personally binding. See 
Liability of Executor. 3 G. 150 

EXECUTORS and devisees at the end of five years having paid no 
legacies and rendered no account, though often requested to do so, made 
to pay the costs of a suit to administer. See Account, 4. 4 G. 425 

EXECUTORS. In an administration suit, the order of the Court is an 
indemnity. See Indemnity. 4 G. 505 

EXECUTOR. Executor and devisee of an unattested will, who had 
entered into possession of real estate and expended his own moneys — Held, 
bound to account, with an allowance for permanent improvements. See 
Quasi Trustee. 4 G. 390 

EXECUTORS. Where personal property is given to executors upon 
trust, they are excluded from claiming for their own benefit ; and if the 
trust fails, and there are no next of kin, the executor is trustee for the 
Crown. Powell v. Merrett. 1 S. & G. 381 

EXECUTORY contract. Where by marriage articles the intended 



138 DIGEST OF CASES. 

husband agreed to settle one moietj of wife's reversionary interests, and 
after the death of tenant for life reduced one moiety into possession, but 
executed no settlement or assignment — ^e/(/, after husband's death, that, as 
the covenant was merely executory, it did not bind wife. See Marriage 
Articles. 3 S. & G. 141 

EXECUTORY contract. Advance of moneys on ship in process of 
construction — Held^ to take the ship out of the order and disposition of the 
builder on his bankruptcy. See Order and Disposition, 2. 4 G. 187 

EXONERATION. Devisee in tail of real estate after a lapse of 
twenty years from the accruing of the heir's title, but two years after 
deficiency had been ascertained — Held^ entitled to be exonerated out of 
descended estate in respect of a mortgage. See Will, 10. 2 S. & G. 344 

EXONERATION. A direction by the testator to his executors to 
pay all his just debts is, on the true consideration of the statute 17 & 18 
Yict. c. 113, sufficient to entitle his executor, who was also the devisee of 
an estate in mortgage, to exoneration. Smith v. Smith, 3 G. 263 

EXONERATION. A testator having given all his personal estate 
absolutely to his executors, and directed them to pay debts and legacies, 
and devised real estate which was subject to a mortgage for benefit of 
his children — Ileldy that devised estates must be exonerated. See 
Will, 9. 2 G. 192 

EXPECTANT heir. A bill by an expectant heir to set aside a post- 
nuptial settlement of real estate in expectancy for benefit of his family, 
while he was indebted, dismissed without costs. See Post-Ndptial 
Settlement. 4 G. 492 

EXPECTANT heir. An heir-at-law cannot maintain a bill to set 
aside on ground of fraud a will devising real estate. See Fraud, 3. 

4G.468 

EXPENDITURE. A tenant having entered into possession of a farm, 
and expended moneys under an agreement that the landlord would grant a 
lease for twenty-one years, and make such improvements and repairs as he 
and the landlord should jointly agree — Ileld^ on demurrer, that the stipula- 
tion as to repairs was not of the essence of the agreement, and that the 
impossibility of the strict performance of that stipulation, in consequence 
of the death of the landlord, was no sufilicient reason for allowing a de- 
murrer to a bill for specific performance where the plaintiff had so long a 
possession, and had expended money on faith of the agreement. Norris v. 
Jackson. 3 G. 396 

EXPENDITURE. Court will not decree specific performance of a 
parol agreement on ground of possession and expenditure alone if pre- 
judicial to remainder-man. See Solicitor and Client, 2. 3 G. 1 

EXPENDITURE. Where possession and expenditure are fairly re- 
ferable to an agreement. Court will decree specific performance. See 
Specific Performance, 1. 3 S. & G. 101 

EXPENDITURE by partner entitles him to an allowance on termina- 
tion of partnership to work coal-mines under a lease. See Partnership, 3. 

3 G. 412 

EXPENDITURE under a parol agreement for a building lease accord- 
ing to a plan agreed on, and at a fixed rent — Held, to entitle tenant to an 
injunction to restrain ejectment. See Landlord and Tenant. 4 G.519 
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EXPERIMENTS conducted with a view to litigation regarded by the 
Court with distrust. See Patent. 4 G. 577 

EXPIRATION of powers. An incorporated railway company, having 
powers within a fixed time to complete a branch line, commenced, but 
afterwards by a vote of the proprietary suspended for a time, the works. 
Before their powers expired, the works, on a resolution of the shareholders, 
were resumed and actively prosecuted. After the lapse of nearly a year, 
the powers having then expired, and the branch railway still being un- 
finished, two shareholders, on behalf of themselves and the other share- 
holders, filed a bill to restrain the further prosecution of the works. On a 
motion for an injunction — Held, that the plaintifis having been aware of 
the intention to construct the line, and not having applied with diligence, 
the Court would not grant the injunction. A shareholder, who had 
acquiesced in the recommencement of the works, afterwards sold his shares 
to a purchaser, who objected to the further prosecution of the works. — 
Held^ that the purchaser was bound by the acquiescence of his vendor. 
Sernble, where it is established that, on pretence of serving the interests of 
one company, a member of a rival company procures shares in order to 
oppose the company into which he has intruded, the Court, at the instance 
of such shareholder, will not ordinarily interfere. Semble, the mere ex- 
piration of the parliamentary period for the completion of a railway begun 
before the powers expired is not enough to stamp with illegality the 
proceeding to complete such railway. Ffooka v. South'Western Railway 
Company. 1 S. & G. 142 

EXPRESS stipulation as to forfeiture of deposit on default of com- 
pletion of purchase not necessary. See Deposit. 4 G. 479 

EXPRESS trust. Statute of Limitations does not apply to express 
trust. See Limitations, Statute op. 1 G. 188 

FACULTY. Without a faculty the dismantling of a church is waste, 
and will be restrained by the Court. See Waste. 2 G. 535 

FAILURE of consideration. A settlement of real and personal pro- 
perty belonging to the plaintiff*, executed in consideration of her marriage 
with the husband of her deceased sister, set aside, on the ground of failure 
of the consideration. Cauhon v. Allison, 2 G. 279 

FAILURE of trust. On failure of trust, executors take no benefit. 
See Kin, Next op. 1 S. & G. 381 

FAIR. Where land was directed by a local Act to be put and kept 
in proper condition for purposes of recreation, the Court restrained a 
corporation from holding thereon a fair at which cattle were sold. The 
Attorney-General v. The Mayor, Aldermen, and Burgesses of the Corporation 
of Southampton. 1 G. 363 

FALSE entries. Motion that accounts alleged to contain false entries 
might be produced, on an affidavit that vouchers were lost, refused with 
costs. See Production. 4 G. 399 

FAMILY settlement executed by a person in embarrassed circum- 
stances, being in part meritorious, bat untruly recited as valuable. — Held, 
invalid against creditors. See Consideration, Meritorious. 

1 S. & G. 258 

FAMILY arrangement. The father of a female infant, who was him- 
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self tenant by the curtesy, but whose right was regarded as doubtful, became 
next friend of his daughter in a suit against the trustee of his late wife's 
real estates, in which a decree was obtained for a partition, and conyey- 
ance of the infant's portion to the father, until she attained twenty-one, 
and then to the use of the infant in fee. The father received the rents 
and profits, and duly accounted to his daughter in respect of theni ; but, 
on her marriage, filed a bill against her and her husband for a declaration 
that his daughter's interest in the estate might be declared subject to his 
estate by curtesy. — Held^ that the plain tifi* having relinquished what was 
regarded as a doubtful right, by an aiTangement under which he derived a 
benefit, was not entitled to relief. A wife entitled to real estate vested in 
trustees (who, under an erroneous impression of her rights, paid the nmts 
to other persons), died without having received tlie rents, leaving her 
husband and one daughter surviving. Semhle^ that the husband was tenant 
by the curtesy. Stone v. Godfrey, 1 S. & G. 590 

FAMILY arrangement. Bill by a tenant for life, whose estate tail 
had been affected by the settlement, to set it aside, there being no evidence 
but his own oath that he was misled, dismissed with costs. See Settle- 
KENT, 2. 2 G. 232 

FAMILY arrangement. Bill by the creditors of a tenant for life of 
real estate impeaching in part a family arrangement, whereby the tenant 
for life surrendered his interest and assigned certain policies on his own 
life to his son, in consideration of the son, who was tenant in tail in 
remainder, and also a creditor, paying off certain charges on the life estate 
and providing an annuity for his mother, dismissed with costs. WakC" 
field V. Gibbon. 1 G. 401 

FATHER and child. Gifl by a daughter of a large part of her pro- 
perty to her father set aside with costs, it appearing that it was made 
shortly after attaining twenty-one, and while the father was acting ns her 
guardian, and was regarded with implicit confidence as the sole relative 
capable of managing her afiairs. Where a gift is impeached on the ground 
of undue influence, in order to sustain the gift the Court requires the 
clearest and most unequivocal evidence that the transaction was fully 
understood by and was the voluntary and deliberate act of the donor. 
Hatch V. Hatchf 9 Ves. 296, considered. Davies v. Davies, 4 G. 417 

FATHER and child. Inheritance charged by son with mortgage 
debt. See Undue Influence. 2 S. & G. 531 

FEES of Court. Right of trustees to be reimbursed fees of Court paid 
by them will not prevent determination of estate vested in them, or affect 
the quality of the estates limited in remainder. See Copthold. 

3 S. & G. 386 

FELONY, allegation of. The clerk to a banking firm, who had mis- 
appropriated the money of the firm, died before the fraud was discovered, 
intestate, leaving considerable property, which was placed by the widow 
in the custody of the bank. She subsequently obtained administration of 
his estate, and to recover the property commenced proceedings against the 
bank, who filed their bill for an injunction and administration of the 
estate. Demurrer by the administratrix, on the ground that, the bill 
alleging a felony, no civil remedy lay in respect thereof, overruled. 
Wickham v. Gatnll 2 S & G. 363 
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FELONY. Agreement execated bj a father on a threat that his son 
woald be indicted for felony, set aside. See Pressure. 4 G. 638 

FELONY. Voluntary settlement in favour of a wife and children, 
executed by a person who had committed a felony, invalid against the 
Crown. See Voluntary Settlement. 4 G. 179 

FEME SOLE, Decree against husband and wife in a foreclosure 
suit, where agreement had been executed by the wife when a feme eoU^ 
and part of the moneys paid to her. See Foreclosure, 1. 3 G. 636 

FEME SOLE. Where a married woman exercised a power of ap- 
pointment (among other trusts) for her sole and separate use if she sur- 
vived her husband, and she was divorced for the husband's misconduct, 
she was held entitled as a/«m« 9ole, See Settlement. 3 G. 639 

FI, FA, A writ of Ji.- fa. may issue after an attachment for non- 
payment of a sum of money ordered to be paid. See Attachment. 

3 S. & G. 168 

FICTITIOUS deed. Where a solicitor induced his client to execute 
a mortgage on the representation that it was a covenant to produce, the 
Court set it aside. See Fraud. 1 G. 230, 2 G. 353 

FIDUCIARY relation. Securities taken from a client to secure a 
debt due from client's brother-in-law set aside with costs. See Profes- 
sional Adviser. 4 G. 670 

FIDUCIARY relation. Where the relation of principal and agent 
partakes of a fiduciary character, the Court will direct an account, though 
the receipts and payments are all on one side. See Account, 5. 

4 G. 456 

FILING. The certificate by examiner of a witness refusing to give 
evidence need not be filed. See Certificate. 3 S. & G. 369 

FINES. The vendor of a manor is entitled to the fines paid for the 
admission of any new tenants in the room of the tenants described in the 
particulars of sale who may happen to die after the contract, but before 
the day fixed for completion of the purchase, although the fines are not in 
fact paid till after that day. Cuddon v. Tite. 1 G. 395 

FINES, under rules of a company, sustained by the Court. See 
Penaxty. 3 G. 276 

FLOW of water from plaintiff's land to defendant's land, where it was 
collected in a reservoir, and thence fiowed into plaintifi^s land, not the 
property of the plaintiff. Claim by plaintiff of overflow into his land from 
pond of defendant^ not being supported by evidence of twenty years' use, user 
held not maintainable ; but held, plaintiff was entitled to water rising in 
defendant's and flowing into plaintifi^s land, though not through perfectly 
defined channels. See Watercourse. 2 G. 410 

FORECLOSURE. On making an order of foreclosure absolute, the 
Court refused to add a declaration under the Trustee Act, 1850, that the 
mort<ragor, being out of the jurisdiction, is a trustee, in order to found 
upon it a subsequent application for a vesting order. Such a declaration 
can be obtained only on a separate application. Smith v. Boucher. 

1 S. & G. 72 

FORECLOSURE. In a foreclosure suit by a first mortgagee against 
the mortgagor and puisne incumbrancers, the plaintiff alleged that applicar 
tion had been made to the defendants to pay the debt, interest, and costs. 
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but that they had refiised so to do. The second mortgagees, hj their 
answer and disclaimer, alleged that no application had been made to them, 
but that had they been applied to they would have released and discharged 
all interest. On the suit beiug brought to a hearing — Held, they were en- 
titled to their costs. Gftimej/ v. Jackson, 1 S. & Gr. 97 

FORECLOSURE. The Act to amend the practice in Chancery (15 
& 16 Vict. c. 86, 8. 42, r. 9), haviug given a discretion to the Court to 
treat trustees in whom the legal estate vests as representing the trust or 
not, upon a claim by a mortgagee seeking to foreclose an estate against 
the trustees only of an estate in remainder, *^ in trust for certain peirsons 
therein named or mentioned," the Court, in exercise of such discretion, 
required that the cestuis que trust should be made parties, or that an affi- 
davit be produced that they had notice, and did not object to the proposed 
decree. Tuder v. Morris. 1 S. & G. 503 

FORECLOSURE. In a foreclosure suit, a trustee in whom was 
vested the legal estate in the mortgaged property, and who had agreed to 
convey it to the plaintiff when required, is a necessary party. Hichens v. 
Kelly. 2 S. & G. 264 

FORECLOSURE. Court, after decree for foreclosure, has power, 
under 15 & 16 Vict. c. 86, s. 48, to direct sale. See Sale, 2. 

2 S. & G. 278 

FORECLOSURE. Under a decree for foreclosure the mortgagor is 
not to be foreclosed before the foreclosure has been made absolute against 
the second mortgagee, and the foreclosure is not to be made absolute 
against the second mortgagee and the mortgagor by one and the same 
order. Whitbread v. Lyall. 3 S. & G. 314 

FORECLOSURE. Where trustees of certain lands, held subject to a 
mortgage, by a deed conveyed their estate therein to other persons, and the 
mortgagee filed a bill against them and others to foreclose, alleging that he 
was advised the said deed was a breach of trust, to which the trustees de- 
murred, the demurrer was allowed with costs. Tryon v. The Westminster 
Improvement Commissioners. 2 G. 434 

FORECLOSURE. In a foreclosure suit against a husband and wife, 
the agreement for the mortgage having been entered into by the wife when 
2k feme sole, and part of the moneys paid to her, but the mortgage executed 
by both husband and wife, the Court made a decree against both. Lewis 
V. PooU. 3 G. 636 

FORECLOSURE. In a suit for foreclosure or sale, the surviving 
trustee and executrix of the mortgagor, being also tenant for life of the 
mortgage property, sufficiently represents the persons interested in the re- 
mainder. Marriott v. Kirkham. 3 G. 536 

FORECLOSURE. Where a solicitor had obtained for his client a 
foreclosure decree, the Court made a charging order, under the 23rd & 24th 
Vict. c. 127, 8. 28, for the costs upon the mortgaged estate. See Chabging 
Order. 4 G. 416 

FORECLOSURE. Demurrer to a bill asking to open decree for fore- 
closure against one of four parties, allowed. See Opening Foreclosure 
Decree. 4 G. 96 

FOREIGN court, jurisdiction of. The order of a foreign court ap- 
pointing guardian to an infant born of British parents will be treated with 
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respecly but it does not confer on appointee the character of guardian in 
this country. See Infant. 2 S. & G. 199 

FOREIGN marriage cannot give validity to a marriage prohibited by 
the laws of the country of the domicile and allegiance of the contracting 
parties. See Marriage with a Deceased Wife's Sister. 

3 S. & G. 481 

FOREIGN sovereign entitled in this country to have his right of 
issuing paper or other money protected by injunction. See Right op 
Issuing Paper. 2 G. 628 

FOREIGNER. A married woman, a foreigner, being entitled to a 
fund standing to her separate account, the Court refused to pay it to her 
husband on an affidavit that there was no settlement, and that, by the law 
of the country of their domicile, the husband was entitled, bat required 
her consent to be taken by commission. See Practice, 6. 2 S. & G. Ap. iv 

FORFEITURE. Agreement to grant a lease of copyholds and to 
keep same in repair decreed to be specifically performed, there being no 
evidence it would work a forfeiture, or that the lord's licence could not be 
obtained. See Specific Performance, 4. 2 S. & G. 437 

FORFEITURE. Devise of lands to successive tenants for life, and 
then in strict settlement, with a condition that '^ he or they " should reside 
in the mansion-house on the lands, and a declaration of forfeiture in case 
of non-residence. The first tenant for life, who was a married woman, 
was named as such in the will. — Held, that on breach of the condition by 
her the estate for life was forfeited. Held^ also, that, although the mansion- 
house was inadequate to the income of the devised property, and was also 
dilapidated, the tenant for life was not authorised to employ towards im* 
proving or repairing the mansion-house any part of the capital of funds 
directed by the testator to be laid out in the purchase of lands to the same 
use. Dunne v. Dunne. 3 S. & G. 22 

FORFEITURE. A testator entitled to certain real estates in fee 
in reversion, subject to preceding estates, devised the same to trustees for 
500 years ; remainder to L. for life ; remainder to trustees to preserve, 
&c. ; remainder to the first and other sons of L. in tail male ; and, in de- 
fault of such issue, remainder over : Provided that every person who, 
under the will, should become entitled to the receipt of the rents and 
profits of the devised estates should, within one year after becoming en- 
titled, assume the name and arms of Harley ; and, in case such person 
neglect or refuse to use such name within such period, then the limitation 
hereinbefore contained in favour of such person shall cease. L., the first 
taker under the will, immediately on the determination of the estate pre- 
ceding, but several years after the testator's death, assumed the name and 
arms of Harley. — Held, a sufficient compliance with the directions in the 
vill. Langdale v. Briggs. 3 S. & G. 255 

FORFEITURE. A clause of forfeiture of income given to the sepa- 
rate use of a married woman, which was to take efiect on her becoming 
entitled to or in receipt of a permanent income of lOOOZ. a year. — Held, 
not brought into operation by the accruing to her of an income exceeding 
that amount, which, by the trust of her marriage settlement made prior to 
the will, passed to her husband for life, remainder to the wife for life, re- 
mainder to the children of the marriage. Curzon v. Curzan, 1 G. 248 
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FORFEITURE. Court will not readily fill up blank in a written 
contract where the object is to inflict a penalty or forfeiture. See Build- 
ing Contract, 1. 1 G. 258 

FORFEITURE. On a bill filed against a mortpjagor to enforce a for- 
feiture under the 4th and 5th Will. & M. c. 16, for concealment of a prior 
mortgage, the Court held that the statute confers no active remedy in this 
Court, and dismissed the bill against the mortgagor without costs, and 
against a puisne incumbrancer with costs. The statute is penal in its 
character, aud must receive strict construction ; therefore neither an 
equitable mortgagee by deposit of title deeds, nor by deed of further 
charge without any proviso for redemption, is an after-mortgagee within 
the meaning of the Act. Until the legal right to redeem is determined, 
there can be no equity of redemption within the provisions of the statute. 
Kennard v. Futvoye, 2 G. 81 

FORFEITURE. Where an annuity was charged on corpus with a 
provision as to forfeiture, annuitant not entitled to have gross value paid 
him. See Annuity. 2 G. 321 

FORFEITURE. On a bill by a tenant for relief, who had allowed 
judgment in ejectment to go by default, the Court relieved against the 
judgment, on payment by the plaintiff of the taxed costs at law, the arrears 
of rent, the amount due for repairs and insurance, and 50Z. costs in equity, 
and ordered the defendant to account for the rent. Hill v. Barclay^ 18 
Ves. 56, observed on. Bamford v. Creasy. 3 G. 675 

FORFEITURE. A testator having bequeathed the dividends of a 
fund to his niece for life, remainder to her children, by a codicil reciting 
that her husband was dead, declared that, in case she married again with- 
out the consent of the trustees, she should forfeit the legacy and take only 
50/. a year. The niece, without the consent or knowledge of the trustees, 
married, received the dividends for some time, and died. On a bill by the 
trustees against the husband (who denied knowledge of the clause of for- 
feiture), the Court declared the husband subject to the liabilities that 
affected the wife. Charlton v. Coomhes, 4 G. 382 

FORFEITURE. A deposit on sale is forfeited by the default of pur- 
chaser in completing without a condition as to forfeiture. See Deposit. 

4 G. 479 

FORGERY. Indorsees for value of a bill of exchange accepted on the 
credit of a bill of lading produced by the indorsees, which, unknown to 
them, was a forgery, restrained from enforcing payment against the 
acceptor. — The acceptance of bills of exchange transmitted for accept- 
ance accompanied by a bill of lading is a complex contract, the basis of 
which is the genuine character of the bills of lading. Stmhle^ the 
transmission of bills of exchange for acceptance, together with a bill of 
lading, amounts to a representation that the bill of lading is authentic 
Thiedemann v. Ooldschmidt, 1 G. 142 

FORGERY. Securities given by a father, upon a threat to indict his 
son for forgery, invalid. See Pressure. 4 G. 638 

FORM of order to convey lots of real estate which had been devised to 
married woman and children, and sold under the order of the Court, in a 
creditor's suit. See Appointee to Convey. 3 S. & G. 478-480 

FORM A pauperis. An application for husband and wife to defend 
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in formd pauperis a suit as to wife's roversionarj interest in land reqaires 
no special order. See Practice, 9. 1 S. & G. Ap. xiv 

FRAUD (on power). Under a marriage settlement containing tlie 
asaal powers of sale and exchange, with power to the trustees (of whom 
one was a. minor), with the consent in writing of the wife, to lend the 
whole or part of the proceeds to the husband on his bond, the trustees, in 
order to make the loan, inconsiderately sold the estate under the power to 
the family solicitor, who, as owner thereof^ raised a sum of money by way 
of mortgage, of which part was paid to the husband. The solicitor after- 
wards re-sold the estate, no money being paid, to the husband, who, for 
valuable consideration, mortgaged it to other persons, and soon after 
became insolvent. On a bill filed by the infants interested under the set- 
tlement, impeaching the sale — Held^ they were entitled to have the inherit- 
ance re-conveyed, free from incumbrance, to the uses of the settlement. 
Robinson v. Brigga. 1 S. & G. 188 

FRAUD. Jurisdiction of this Court in building contracts is not con- 
fined to fraud. See Account, 1. 3 S. & G. 146 
FRAUD. Gift to a grandson and son-in-law a few days before death 
raises no presumption of fraud. See Confidential Relation. 

2 S. & G. 339 
FRAUD. Where will impeached for fraud, suit to protect property 
pending proceedings in Ecclesiastical Court to recall probate held main- 
tainable. See Will, 4. 2 S. & G. 75 
FRAUD. Where, under the pretence that it was' a deed of covenant 
to produce title deeds, a solicitor procured his client to execute a deed of 
mortgage to himself to secure payment of an alleged debt, the existence of 
which debt was not proved, the deed thus fraudulently procured to 
be executed was held to be false and fictitious, and wholly void ; and a bill 
having been filed by an assignee for valuable consideration without notice 
of the fraud, praying for foreclosure, and a cross bill by the alleged mort- 
gagor, the deed was decreed to be delivered up to be cancelled. Vorley v. 
Cooke ; Cooke v. Vorley, 1 G. 230 
FRAUD. Bill by creditors of tenant for life impeaching family 
arrangement on ground of fraud, dismissed with costs. See Family 
Arrangement. 1 G. 401 
FRAUD. Petition by creditor, after Master had reported no debts, for 
leave to prove against real estate, and alleging fraud, dismissed without 
prejudice to filing a bill. See Creditor. 2 G. 312 
FRAUD. Forgetfulness not fraud. See Lease. 2 G. 37 
FRAUD. Where a mortgagee was induced by his solicitor to execute 
two assignments by way of sale, under the pretence that they were leases, 
the Court, on a bill by first mortgagee against purchasers for value — Ileld^ 
they were wholly void, and decreed them to be delivered up to be can- 
celled. See Void Deed. 2 G. 353 
FRAUD. Where a plaintiff filed a bill on behalf of himself and all 
other shareholders except the defendants, against the company and the 
directors and solicitors, alleging misrepresentation and suppression, and 
praying for repayment of the deposits, a demurrer was allowed without 
leave to amend. The payment required on allotment is not a call. 
Where the memorandum of association empowered the directors, without 
vol. v. l 
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farther anthoritj from the Bhareholders, to pay a specified sum for the 
-costs and expenses of the promoters — Held, on demurrer, that a payment 
without taxation was not improper. Croshey v. The Bank of Wales. 

4 G. 314 

FRAUD. The plaintiff, a certificated bankrupt who had com- 
pounded with his creditors, filed a bill impeaching a purchase irom his 
assignees of part of the property by the solicitor to his assignees ; but, 
firom his cross-examination in Court, it appearing in the opinion of the 
Court that the composition was fraudulent, and that after his bankruptcy 
he had himself purchased some of his real estate vested in his assignees, 
And had sued for and recovered for his own benefit moneys due to him at 
the time of his bankruptcy, and not entered in his schedule or accounted 
for to his assignees or creditors, the Court dismissed the bill, but without 
prejudice to the rights of the assignees. Adams v. Stvorder. 4 G. 287 

FRAUD. An heir-at-law cannot maintain a bill in the Court of 
Chancery to set aside, on the ground of fraud, a will devising real estates. 
Jones V. Gregory. 4 G. 468 

FRAUD. Demurrer to a bill against executors and trustees of a will 
made by a lunatic before commission^ alleging fraud, overruled with costs. 
See Administration. 4 6. 127 

FRAUD. Demurrer by a solicitor to produce letters written to him 
by his client about the time and in respect of a matter impeached as 
fraudulent, to which solicitor was not made a party nor charged with 
fraud, allowed, ^e^- Privileged Communication. 4 G. 372 

FRAUD. Husband declared subject to liabilities of a wife who being 
entitled to an annuity, with a proviso that if she married again (which she 
did) she should forfeit it, concealed her marriage from the trustees, and 
received the annuity. See Forfeiture. 4 G. 382 

FRAUD. The executor and also devisee of an unattested will, who 
took possession and treated the estate as his own, ordered to account for 
rents from testator's death. S^e Qaaei Trustee. 4 G. 390 

FRAUDS, Statute of. A letter signed by purchaser not containing 
terms of purchase, but on a fair view referring to a memorandum that did 
— Held^ sufficient under Statute of Frauds. See Vendor and Purchaser, 5. 

1 S. & G. 101 

FRAUDULENT intention, A fraudulent intention in infringing 
copyright is not necessary to entitle owner of copyright to relief in this 
Court if his right of property has been in fact invaded. See Coptrioht. 

1 G. 98 

FRAUDULENT marriage settlement set aside. See Fraudulent 
Marriage Settlement an Act of Bankruptct (note). 1 S. & G. 246 

FRAUDULENT marriage settlement an act of bankruptcy. A soli- 
citor and money scrivener, being in insolvent circumstances, upon his 
marriage with a woman with whom he had for seven years previously 
cohabited, by a deed of settlement and articles of agreement executed prior 
to the marriage, conveyed and assigned the whole of his real and personal 
estate to trustees, upon certain trusts, for his wife, with a joint power of 
appointment among the children of the marriage (including an illegitimate 
daughter), but reserving no interest to himself; immediately after the 
marriage, the power was exercised in favour of the illegitimate daughter. 
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The property remained under the control of the husband, and within two 
months after the marriage a fiat in bankruptcy was issued against him. 
On a bill filed hj the wife to establish the settlement — Heldy that the set- 
tlement was itself an act of bankruptcy, and void as against the assignees. 
In the same case, it being objected that the fiat was no proof of bankruptcy 
as against the wife — Held^ that the fiat, being the adjudication of a court 
of competent jurisdiction, is, until set aside, proof of the bankruptcy against 
all parties. Cohmbine ▼. Penhall ; Penhall t. Miller. 1 S. & 6. 228 

FRAUDULENT marriage settlement (alleged). A bill to set aside a 
marriage settlement executed while husband was in difficulties, and the 
lady aware of his embarrassments, dismissed with costs, it appearing that 
the marriage had been honestly contracted. See Mahriage Settlement. 

1 G, 49 

FRAUDULENT preference. It is a fraud on the bankrupt laws for 
any creditor secretly to bargain for or obtain a lai^er dividend than the 
other creditors ; and this principle applies to a secret bargain after the 
bankruptcy and before any composition under the arrangement clauses was 
agreed to. On a bill by a bankrupt, the Court decreed delivery up and 
cancellation of a bill of exchange to secure a larger dividend than was 
receiTcd by the other creditors under the arrangement clauses, although 
this private agreement was made before the composition under the arrange- 
ment clauses was made. Afore v. Sandford. 1 G. 288 

FREE bench. Surrender of copyholds to a purchaser, to uses analogous 
to uses to bar dower — Held not to defeat widow's free bench. See Copy- 
hold. 2 S. & G. 407 

FUND in Court. A person entitled to a share of a fund in Court, 
subject to the life interest of his mother, assigned it, and his assignee ob- 
tained a stop order, and afterwards mortgaged to M., who obtained no stop 
order. The original assignor became bankrupt. — Held, it was not in his 
order and disposition. See Order and Disposition, 2. 3 S. & G. 533 

FUNERAL expenses. Where a testator created two funds, on one 
of which he charged his funeral and testamentary expenses — Held, costs 
of administration payable out of whole personal estate. See Costs, 1. 

1 G. 67 

FURNITURE. A testator bequeathed all his furniture, except plate 
and pictures. — Held, a plated service not within the exception. See 
Will, 3. 4 G. 205 

FURTHER charge. Deed of further charge not within statute 4 & 5 
Will. & Mary, c. 16. See Forfeiture. 2 G. 81 

GAMING. A bond was assigned for valuable consideration without 
notice of objection to its validity, and the obligor having applied to the 
assignee for a further advance, offering to give a mortgage for the whole, 
bat stating no objection to the validity of the bond, was not allowed after- 
wards to endeavour to avoid the bond, by evidence that it was given to 
secure money lost by a bet on a horse-race. — Semble, bonds are within 
the equity of the statute 5 & 6 Will. 4, c. 41, which makes securities valid 
in the hands oi bond fide holders without notice that the consideration was 
a gaming debt. This Court will not allow a person to set up an objec- 
tion to the validity of his own obligation upon grounds which he suppressed 

L 2 
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at the time, but against which, if divulged, the obligee could have protected 
himself. Hawker v. Halewell. 3 S. & G. 194 

GARNISHEE, judgment may be enforced against, by judgment 
creditor, who had obtained judgment before decree against executor. See 
Judgment Creditor. 2 G. 226 

GAVELKIND, land held in, as well as in common socage, passed to 
testator's heir-at-law. See Heir-at-Law. 2 S. & G. 90 

GENERAL assets. Proceeds of a policy effected by trustee on his 
own life, with sanction of Master, in order to restore trust fund. — Held^ 
not general assets, but primarily liable to make good the breach of trust. See 
Breach of Trust, 4. * 2 S. & G. 125 

GENERAL meeting of shareholders of an abortive railway company, 
duly convened, having assented to an account, a bill by one shareholder 
three years after seeking an account dismissed with costs, no error or fraud 
being shown. See Account, 2. 3 S. & G. 176 

GENERAL pecuniary legacies are bequests within 17th section of 
Wills Act. See Pecuniary Legacies. 3 S. & G. 293 

GIFT by will. See Will, passim. 

GIFT by husband to wife. The presumption arising from purchase of 
stock by husband in wife's name may be rebutted by wife's mode of dealing 
with the dividends. See Husband and Wife, 1. 2 S. & G- 195 

GIFT of residue to charity concealed by trustee. See Charity. 

2 S. & a. 488 

GIFT of stock. A power of attorney for transferring stock, acted on 
three days after death — Held^ a complete gift. See Power of Attorney. 

3S.&G.428 

GIFT. Words of contingency in a gift not stronger applied to a person 
than to an event. See Vesting. 3 S. & G. 568 

GIFT to executors of money on trust to buy a house for L. for her 
separate use, remainder to her children, and gift also of sufficient money 
to produce 40Z. per annum, and to pay same to L. — Ileld^ entitled only to 
the annuity, not to the fund. See Annuity. 1 G. 74 

GIFT over. A testator gave his real and personal estate in trust as to 
the annual income for his brothers E. and C, or the heirs of their 
bodies ; " and if either shall die leaving heirs of his body, his share shall 
go to such heirs ; but if one die without issue, then the whole income shall 
go to the survivor, or, in case of his death, to his heirs. But in case both 
shall die without issue, then the whole property to be divided equally 
among his next of kin." — Held^ the gift over valid. The object of the 29th 
section of the Wills Act (1 Vict. c. 2i5i) is to redress the inconvenience 
arising from the words "dying without issue," and similar words, having 
acquired a legal meaning different from the popular meaning. Oreenway y. 
Greenway, 1 G. 131 

GIFT. No person who stands in a special relation to another, so as 
to have habitual influence over him, can accept a gift from the person 
under his influence, unless sufficiently protected. See Confidential 
Relation. 2 G. 246 

GIFT by an aged and infirm though not incapable person of her 
whole property, without power of revocation, set aside after her death at 
instance of her heir-at-law. See Voluntary Deed, 1. 3 G. 164 
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GIFT by a daaghter to her father of a large part of her property set 
toide. See Father and Child. 4 G. 417 

GIFT by client to solicitor set aside. See Solicitor and Client, 2. 

4 G. 221 

GIFT by implication. See Will, 4. 4 G. 51 

GOOD consideration. Bill by an expectant heir to set aside a post^ 

nuptial settlement on his wife and children made while indebted, dismissed 

without costs. See PosT-NtTPTiAL Settlement, 2. 4 G. 492 

GOODS. Paix)l authority given by debtor to his creditor to take 

goods passing by delivery to pay his debts, creates lien. See Lien. 4 G. 626 

GOODWILL a part of partnership property. See Partnership. 

2G. 509 
GOODWILL. Where it was agreed that goodwill of partnership 
should be sold. Court restrained one partner from carrying on business in 
one district on his own account. See Partnership, 2. 3 G. 442 

GOODWILL. Where executors were directed to continue the busi- 
ness of a public-house, to employ W. as manager, and at the expiration of 
the lease the goodwill to be sold, Court refused to accelerate sale at the 
instance of the residuary legatee. See Manager. 3 G. 556 

GRANDCHILD. Under a gift by testator to children of his brother 
John, who had pre-deceased him, leaving four children — Held, grand- 
children were entitled. See Will, 5. 3 G. 134 
GREAT seal is as much the great seal of Scotland as of England. 
See Conflict op Courts. 2 G. 582 
GROSS sum. Where a gross sum was agreed on, and a client gave 
a security to the solicitor, the Court ordered it to stand as security for 
what should be found due on taxation. See Solicitor and Client, 1. 

1 G. 270 

GROSS value. Where an. annuity was given with a provision as to 

forfeiture — Held, that the annuitant was not entitled to gross value. See 

Annuity. 2 G. 321 

GROWING crops. The proceeds of growing crops of wheat, oats, 

rye, gras8,*clover, and trefoil held to be savouring of the realty, and within 

the Statute of Mortmain, and therefore not applicable to pay legacies to 

charities which the testator directed to be paid out of pure personalty. 

Synionda v. The Marine Society, 2 G. 325 

GROWING crops. Bill to rectify lease of infants by expunging {inter 

alia) covenant to deliver up possession of growing crops. See Lease. 

4 G. 61 

GUARDIAN. A father who claimed to be tenant by curtesy of his 

daughter of his deceased wife's real estate, as next friend of the infant, 

obtained a decree for partition and accounted for rents. — Held, he had 

waived his claim as tenant by the curtesy. See Acquiescence. 

1 S. & G. 590 

GUARDIAN. Order of a Foreign Court appointing a guardian to an 

infant British subject does not in this country confer on appointee such 

character. See Infant. 2 S. & G. 199 

GUARDIAN appointed of a Scotch infant peer. See Confli ct op 

Courts. 2 G. 582 

GUARDIAN ad litem. In a suit commenced by summons for the 
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administration of the estate of an intestate, against the administratrix and 
her husband, the husband became lunatic, though not found so by inquisi- 
tion, and the Court, on motion ex parte, supported bj affidavit, appointed 
a guardian ad litem. Re Osbaldiston. 1 S. & G. Ap. xii 

GUARDIAN ad litem. Upon a petition for payment out of Court of a 
share in a fund standing to a general account in which infants are inter- 
ested — Ileldy that a guardian ad litem of the infants must be appointed, on 
whom the petition must be served. Ee Trusts of Abraham Ward's Will. 

2 G. 122 

GUARDIAN authorised to grant lease. The guardian of an infant 
authorised by the Court under 1 Will. 4, c. 66, s. 17, to grant leases of the 
infant's estate for terms of years exceeding the minority, when beneficial to 
the infant, and approved by the Court. Anatey v. Hohson. 1 S. & G. 505 

GUARDIAN. Where a father was acting as guardian to his daughter, 
a gift by the daughter to him of a large part of her property, made shortly 
after attaining twenty-one, set aside. See Father and Child. 4 G. 417 

GUARDIAN. Where one of the lessees of an infant's property under 
a lease sanctioned by Court was guardian, and a bill was filed to rectify 
lease, Court dismissed it with costs. See Lease. 4 G. 61 

GUARANTEE society, bond of, sufficient, as security for costs. See 
Security for Costs. 1 S. & G. Ap. xx 

GUARANTEE. A policy granted to guarantee the honesty of a tax- 
collector stated to be based on a declaration signed by the collector, which 
consisted of answers made hondfidey in part incorrect, but substantially 
correct, to questions proposed by the society, and signed by the applicant 
and by the over8,eers, but not by the Commissioners of Taxes, the real 
employers — Held, valid. Distinction between a mere declaration and a 
warranty. Anderson v. Fitzgerald, 4 H. of L. C. 484, observed on. TowU 
v. The National Cfuardian Assurance Society. 3 G. 42 

HARBOUR duties, mortgage of. See Sale. 2 S. & G. 48* 

HEIR-AT-LAW. A testator seised of lands in common socage, and 

of other lands in gavelkind, desired everything to remain in its then present 

position during his wife's life, for her use, and, after her decease, devised 

:t his real estate to his then male heir and his heirs in strict tail male. — Held, 

^'" that .the lands in gavelkind, as well as those in common socage, passed to 

the- testator's heir at common law. Thorp v. Omen. 2 S. & G. 90 

HEIR-AT-LAW. Posthumous child entitled against co^heiresses to 
so much of the mesne rents and profits as they had not received. See 
Posthumous Child. 2 S. & G. 375 

HEIR-AT-LAW (in a popular sense). Where in a will the word 
^' heir '' is used in a popular sense as a word of description, so as that the 
capacity to inherit is not of the essence of the description, the want of 
capacity to inherit is immaterial if the person meant is otherwise ascer- 
tained. Bittson V. Stordy. See Alien. 3 S. <& G. 230 

HEIR-AT-LAW. Where, in a suit to administer an intestate's estate, 
the whole of the real estate is applied in payment of the debts, the heir-at- 
law is entitled to his costs as between solicitor and client. Tardrew v. 
Howell. 2 G. 530 

HEIR-AT-LAW. By a devise by a testator of his real and personal 
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estate to his nephews and nieces, an unascertained class, estates vested in 
him in trust and in mortgage. •^JETe^, not to pass, but to descend to his 
heir-at-law. See Tbust Estates. 3 G. 465 

HEIR-AT-LAW. Yoluntarj deed hj an aged and infirm though not 
incapable person set aside at instance of her heir-at law. See Yoluntary 
Deed, 1. 3 G. 164 

HEIR-AT-LAW. Where there was declaration of trust of real estate, 
but the conyejance to trustees omitted the word '' heirs," the heir-at-law 
of settlor declared a trustee for cestui que trust. See Yoluktabt Deed, 2. 

3 G. 538 
HEIR-AT-LAW. An heir-at-law cannot maintain a bill in Chancer/ 

to set aside on ground of fraud will devising real estate. Se0 Fraud, 3. 

4 G. 468 
HEIR-AT-LAW. A devisee under an unattested will, who took pos- 
session and expended moneys, ordered at suit of heir to account for rents 
with allowance. See Quasi tSkustee. 4 G. 390 

HOSPITAL (Blue Coat) at Liverpool. Where a residuary legatee 
avowed the intention to found such an institution in conformity with tes- 
tator's wishes, but denied any obligation to do so, a bill impeaching gift 
dismissed with costs. See Charity. 3 S. & G. 48 

HOUSE. Where trustees of a chapel, in order to pay off a mortgage, 
let a house dedicated to use of the minister, the Court restrained them, set 
lease aside, and ordered house to be given to the minister. See Chapel. 

3 G. 547 

HUSBAND and wife. A female infant with a small fortune being 
persuaded to contract a marriage with a young man without fortune, who, 
soon after the marriage, separated from her, on a bill by her for a settle- 
ment, the Court ordered the whole to be settled on her and her children. 
Layton v. Lai/ton. 1 S. & G. 179 

HUSBAND and wife. In a deed of separation, a husband cove- 
nanted with a trustee to pay an annuity for the maintenance of his wife 
daring her life ; and the trustee covenanted to indemnify the husband 
against her debts. After the husband's death the widow, by bill, alleged 
that the separation continued till the death of the husband, and that the 
annuity had been always paid by the husband and by his executors and 
devisee for more than four years ; and she claimed to be a creditor against 
the husband's estate in respect of the annuity. The devisee (the per- 
sonalty being insufficient) pleaded reconciliation and re-cohabitation as a 
complete defence. — Held, that the averments in the bill did not entitle the 
plaintiff to an answer as to any matter averred in the bill, and the plea was 
allowed. The plaintiff, by her amended bill, averred that the husband, 
being in bad health, promised the trustee to continue the annuity to her, 
and to secure it upon his real estate ; and that by such promise he induced 
the wife to return to live with him, with the trustee's consent. A de- 
murrer by the devisee, for want of equity, was disallowed, on the ground 
that the promise by the husband to the trustee, as the condition of the 
rc-cohabitation, bound him and his real assets. Webster v. Webster. 

1 S. & G. 489 

HUSBAND and wife. The trustee of a fund, to which a young 

lady was entitled in remainder after the death of her mother, at the 
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request of a neeclj father, advanced sums of monej amounting to 460/., to 
enable the father to educate her. Shortly after she came of age, being 
engaged to be married, she, by deed prepared by the father's solicitor, 
reciting a contract for sale at the price of 260Z., for which a receipt was 
indorsed, assigned the fund absolutely to the trustee, and married on the 
following day. The trustee was present at the wedding, but the husband 
was informed neither of the existence of the fund nor of the deed. On a 
bill by husband and wife — Held^ that the deed, falsely representing the 
transaction to be an actual sale, must be set aside. Lewellin ▼. Cobbold. 

1 S. & G. 376 

HUSBAND and wife. A single woman, entitled under an order to 
dividends of a fund in Court to her separate use, having married, obtained 
an order for payment of dividends. See Practice, 5. 1 S. & G. 24 

HUSBAND and wife. Husband of wife entitled to real estate vested 
in trustees, who died leaving a daughter, was tenant by curtesy ; he filed 
a bill as next friend of the daughter. — Held, he had waived his right. See 
Curtesy, Tenant by. 1 S. 86 G. 590 

HUSBAND and wife. The dividends of stock purchased during 
coverture in the name of the wife, out of funds placed at her disposal for 
family purposes by her husband, then an aged person, were paid into a 
bank to her account, and by her applied for domestic expenses. The wife 
dying in the husband's lifetime, in a suit to administer the husband's 
estate — Held, that the presumption that the stock was a gift to the wife, 
arising from the purchase being made in her name, was rebutted by the 
mode of dealing with the dividends. Hoyea v. Kindersley, 2 S. & G. 195 

HUSBAND and wife. A husband and wife in America, by a deed 
of separation, agreed to live apart, and that the wife should be at liberty 
to carry on business, &c., and to retain for her own use all her present aud 
future property, in any way acquired. Subsequently, a legacy which had 
accrued in right of the wife was carried to the account of the husband and 
wife. Nothing having been heard of the husband for fourteen years, on a 
petition presented by the wife, asking the transfer to her of the stock, the 
Court directed the stock to be sold, and the proceeds paid to her on her 
sole receipt. Whitlow v. Dilworth. 2 S. & G. 35 

HUSBAND and wife. Covenant of a husband contained in marriage 
articles that he would settle, when required, one moiety of wife's rever- 
sionary interest, unaccompanied by assignment. — Held, after husband's 
death, not to bind the wife. See Marriage Articles. 3 S. & G. 141 

HUSBAND and wife. Husband held entitled to fund on death of 
wife, who was illegitimate, which had been settled on wife for life, re- 
mainder to her children, and, in default, on her next of kin, there being no 
children. See Marital Right. 1 G. 392 

HUSBAND aud wife. Money given to separate use of wife, without 
intervention of trustees, and received by husband, is impressed with a trust 
for her separate use ; but where employed by husband in business or for 
family purposes with consent of wife, husband's estate not chargeable. 
See Separate Use. 1 G. 126 

HUSBAND and wife. Wife's equity to a settlement does not depend 
on being deserted by the husband. See Wife's Equity to Settlement. 

1 G. 31 
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HUSBAND and wife. Bill by an executor to recover certain secari- 
ties which the testator had handed to the defendant, his reputed wife, 
using words of gift, though the interest had been received bj both jointly 
and applied to household expenses, and the testator had bequeathed to her 
a nearly similar sum. — Dismissed with costs. McCulloch v. Bland. 

2 G. 428 

HUSBAND and wife. Transfer by husband of title deeds of which 
his wife was equitable mortgagee, to secure his own debt, not a reduction 
into possession so as to defeat wife's right of survivorship. See Equitable 
Mortgage. 2 Gt. 183 

HUSBAND and wife. A covenant by husband to join his wife in 
assuring to the trustees all property, real or personal, which the wife 
should become entitled to or interested in during the marriage — Held not 
to include a legacy to her separate use. See Marriage Settlement, 2. 

2 G. 398 

HUSBAND and wife. Husband's title vested in mortgagee. — Heldy 
under the circumstances, paramount to that of wife. See Mortgage. 

2 G. 287 
HUSBAND and wife. In a foreclosure suit against husband and wife, 

the mortgage having been entered into and part of the money paid to wife 
when afeme soUy the Court made decree against both. See Foreclosure. 

3 G. 636 
HUSBAND and wife. Appointment by wife under a general power, 

on trust, during joint lives of herself and husband, for her sole and separate 
use ; and if she survived him, for herself absolutely. There were no 
children, and the wife obtained a divorce. — Held, she was absolutely 
entitled. See Settlement. 3 G. 639 

HUSBAND and wife. Where a husband is unable to maintain his 
wife, and the fund is small to which she is entitled, the whole will be 
settled ; but when the husband was in easy circumstances, one-half was 
settled. See Wife's Equity to a Settlement, 1. 3 G. 575 

HUSBAND and wife. Where there was no settlement on the mar- 
riage, and the wife and children were unprovided for, the Court ordered 
13,000/. to be settled. See Wife's Equity to a Settlement, 2. 3 G. 121 

HUSBAND and wife. Trust fund in which a husband had a life 
interest, remainder to wife for life, being paid by trustee to husband with 
tlie written consent of wife, ordered to be made good out of estate of 
trustee. See Breach of Trust, 2. 4 G. 460 

HUSBAND and wife. A covenant by husband and wife to settle "all 
real and personal estate, property, and effects to which wife, or husband in 
her right, shall become entitled" — Held to include reversionary interests 
of wife which fell in after death of both husband and wife. See Covenant 
TO Settle. 4 G. 432. 

HUSBAND and wife. Husband declared liable to make good moneys 
which, by concealing her marriage, the wife had obtained from the trustees. 
See Forfeiture. 4 G. 382 

HUSBAND and wife. Where husband and wife were not fully in- 
formed of the trusts of a settlement made after her engagement, but before 
marriage, the Court set it aside after the death of the wife. See Mar- 
KUoE Settlement, 1. 4 G. 159 
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HUSBAND and wife. In the case of a ward of Court, the Court 
added to a post-nuptial settlement hy inserting a covenant to settle after- 
acquired property. See Mabriage Settlement, 2. 4 G. 254 

HUSBAND and wife. Bill hj a divorced wife to set aside a post- 
nuptial settlement executed while a minor, but afterwards confirmed, dis- 
missed. See PosT-NuPTiAL Settlement, 1. 4 G. 509 

HUSBAND and wife. Bill by an expectant heir to set aside a post- 
nuptial settlement, executed (while he was indebted) in favour of a wife 
and children, dismissed without costs. See Post-Nuptlax Settlement, 2. 

4 G. 492 

HUSBAND and wife. Where a married woman entitled to moneys 
secured on land by deposit of deeds (subject to her sister's life estate) 
assigned her share in the debt and the security to secure debt of her hus- 
band — Heldf not entitled to settlement out of proceeds of real estate. See 
Settlement, 1. 4 G. 343 

HUSBAND and wife. A fund in Court not reduced into possesion, 
accruing in right of a wife on whose marriage no settlement was executed, 
and who was divorced by a Colonial CouTtr^Heldy as against her husband 
and children, to belong to the wife. See Settlement, 2. 4 G. 665 

HUSBAND and wife. Where by a marriage settlement 2000/., part 
of 4000Z. belonging to the wife, was settled, and as to 2000/. it was 
provided that it should not be subject to the trusts of the settlement, but 
should be held in trust only for the wife, and the husband became insolveut, 
the Court, as against the husband's creditors, directed one moiety of the 
2000/. to be settled on the wife. Spirett v. Willows. 5 G. 49 

IDENTIFICATION of documents. The affidavit to prove a docu- 
ment must identify it. See Practice, 4. 2 S. & G. Ap. ii 

ILLEGITIMATE children. A testator gave his property equally 
among all the children of his late nephew L. who should be living at the 
testator's decease, and who should attain twenty-one or marry ; and, if but 
one such child, to such child solely. Three children of L., two illegiti- 
mate and one legitimate, survived the testator. He had treated all three 
as being equally the children of L., and they were generally so received. — 
Heldy that, L. being dead at the date gf the will, there could never be 
legitimate " children " to answer the description ; and that the gift was to 
the two illegitimate children, as well as the one legitimate child ; but that 
the case would have been different if L. had been living at the date of the 
will. Leigh v. Byron. 1 S. & G. 486 

ILLEGITIMATE children. Where there is a gift to children as a 
class, unless the words necessarily apply to and include illegitimate chil- 
dren, or exclude any but such children, the gift includes legitimate chil- 
dren only. Where, therefore, a gift by will was to divide a capital sum 
after the death of a legatee for life between all his children and the chil- 
dren of M., the wife of W. B., and M. had six illegitimate children only — 
Held, that they were not entitled, and that it made no difference that the 
testatrix knew that M. had children whom she believal to be legitimate, 
.and that M. was aged forty-nine at the date of the will. — Held, also, that 
Beachcroft v. Beachcroft and Fraser v. Piggott have been overruled by 
other authorities. In re OverhilTs Trust. 1 S. & G. 362 
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ILLEGITDiACY of wife. In the case of a settlement where the wife 
was illegitimate, the trusts having failed, the husband was held entitled in 
his marital right. See Mabital Right. 1 G. 392 

ILLEGITIMATE son. Where testator called his illegitimate son his 
BOD, a daughter of such son held entitled under the description of grand- 
children. See Will, 1. 2 G. 177 

IMBECILITY. A covenant by a husband to exercise a power of 
jointure, who afterwards became imbecile. — Heldy a defective execution. 
See Defective Execution op Power. 3 S. & G. 394 

IMMEDIATE sale. Court will not on foreclosure bill order an immediate 
sale in absence of mortgagee. In a claim filed hj a mortgagee prajing pay- 
ment, a sale, or foreclosure, the Court, under the 48th section of the 15 & 16 
Vict. c. 86, will not in the first instance, and in the absence of the owners 
of the equity of redemption, decree an immediate sale, but will fix a time 
for payment, and in default thereof direct a sale. Smith v. Robinson. 

1 S. & G. 140 

IMPROVED value. Where a trustee under a will which directed 
investment in land purchased an estate partly with his own and partly 
with trust moneys, and improved it — Held^ it was purchased in pursuance 
of the trust for investment. See Breach of Trust. 3 S. & G. 852 

IMPROVEMENTS. A devisee under an unattested will took pos- 
session of land devised, and improved. — Heldy on a bill by the heir, that he 
mast account for rents and profits, with allowance for improvement. Set 
Quasi Trustee. 4 G. 390 

IMPROVED price. Before certificate signed, and approving of a pur- 
chaser, Court will open biddings on an offer of an improved price ; but 
after certificate signed the biddings will only be opened in an extraordi- 
nary case. See Opening Biddings. 1 G. 284 

IMPROVED price. Where a sub-purchaser at an improved price 
asked to be substituted for the original purchaser, the Court ordered a 
resale, on the terms of the improved price being paid into Court. ^S^e^ 
Sub-Purchase. 4 G. 90 

INADEQUACY of price. Mere inadequacy of price not sufficient to 
vitiate a sale. See Mental Incapacity, 1. 2 G. 157 

INCAPACITY. Where money is paid into Court as the price of 
land vested in trust for a married woman, the Court will not, under the 
69th and 78th ss. of the Lands Clauses Consolidation Act, order it to be 
paid to the trustees. See Land taken bt a Railway CoMPAinr. 

3 G. 218 

INCHOATE contract. An executor who had negotiated for pur- 
chase of land before his testator's death, but subsequently entered into a 
binding contract and took a conveyance to himself, not allowed to charge 
estate with purchase-money. See Liability of Executor, 2. 3 G. 369 

INCOME. Right to income with a gif1t by implication. See Will, 4. 

4 G. 61 

INCOME. Gift to a married woman, with a provision that she should 
forfeit it on getting 1000/. a year income. See Forfeiture. 1 G. 248 

INCORPORATION of old and new company. A shareholder held . 
entitled to sue in respect of new company before he had received his cer- 
tificate. See Shareholder. 3 G. 16 
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INCUMBRANCE. A judgment creditor of a beneficed clergyman is 
prevented by the Statute of Elizabeth from having his judgment made a 
charge on the benefice under the \ & 2 Yict. c. 110. See Benefice. 

2 S. & 6. 509 

INCUMBRANCE. A charge in favour of Queen Anne's Bounty for 
rebuilding parsonage is not an incumbrance. See Advowson, 2. 1 G. 384 

INCUMBRANCE. An equitable moitgagee by deposit of deed of 
further charge is not within 4 & 5 Will. & Mary, c. 16. See Forfeiture. 

2G.81 

INCUMBRANCE. The word " charge " contained in the 42nd section 
of the 3 & 4 Will. 4, c. 27, used in connection with the 40th section, in- 
cludes mortgages. See Mortgage. 3 6. 561 

INDEMNITY. After a foreclosure decree the Court, on the petition 
of an insolvent mortgagor and two creditors, with consent of first incum- 
brancer, on payment into Court of a sum sufficient to indemnify a poisne 
incumbrancer, made an order for a sale. See Sale after Decree. 

2 S. & G. 278 

INDEMNITY. Where one insurance company. A., transferred all its 
business, property, efifects, and liabilities to another company, B., on the 
teims of A. shareholders being indemnified, on a bill by A. for specific 
performance of the agreement, the Court decreed such indemnity ; and the 
other company, which was ordered to be wound up, having by its official 
manager filed a cross bill alleging fraud and misrepresentation, and that 
such agreement was ultra vires ; the second company, B., having had the 
benefit of the agreement, was held not to be entitled to object that the 
agreement was ultra vires and improperly entered into by the managing 
body, and the cross bill was dismissed. The Anglo-Australian Life Assur- 
ance Company v. The British Provident Life and Fire Society, The Official 
Manager of the British Provident Society v. The Anglo-Australian Lifi 
Assurance Society. 3 G. 521 

INDEMNITY. In an administration suit, the order of the Court is 
an indemnity to the executors. In an administration suit, executors 
claimed to retain part of the residue as an indemnity against possible 
liability in respect of mining shares. The Court refused the claim, bat 
required the residuary legatees to undertake to answer such liability. 
Williams v. Headland. 4 G. 505 

INDENTURES. Bill by -apprentice to enforce execution of inden- 
tures dismissed on merits. See Apprentice. 3 G. 190 

INDIA. A pension to a military officer of the Indian service may be 
assigned. So, also, though the officer, under the Transfer Act, become an 
officer of the Queen. See Pension. 3 G. 467, 4 G. 619 

INDORSEES for value of bills of exchange, accepted on credit of a bill 
of lading which unknown to them was forged, restrained from saiog 
acceptor. See Forgery. 1 G. 142 

INDORSEMENT. Where a mortgage of a ship, the statutory trans- 
fer of which is by indorsement, was deposited by the mortgagees with 
their bankers as security — Heldy not within order and disposition of mort- 
gagees on their bankruptcy. See Order and Disposition. 4 G. 75 

INDULGENCE. Court will treat inspectors with reasonable indul- 
gence, but will require reasonable diligence. See Account, 2. 4 G. 497 
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INFANT. Where conTeyancing counsel certified that, " though not 

sixty jearSy the title was safe-holding," the Court sanctioned purchase for 

iDfant. See Purchase by Order of Court. 1 S. & G. Ap. iv 

INFANT. The maternal uncle of an infant in a suit conducted at his 

risk had recovered 3000/., which was in Court in the suit, for the benefit 

of the infant. The infant's father was dead, and his mother, who was 

living apart from her second husband, was with the infant, whose age was 

fourteen, in indigent circumstances at New York, and refused to allow 

him to be brought to this country. The uncle, by petition, asked to be 

appointed guardian, with an allowance for maintenance, to commence on 

the infant's arrival in England. The Court appointed the mother and 

uncle the guardians, and, after consideration of the circumstances at 

chambers, refused to make any allowance for maintenance. Lochwood v. 

FenUm. 1 S. & G. 73 

INFANT. The order of a foreign Court appointing a guardian of an 

infant, the child of a British subject, wiU be recognised in this Court with 

the respect due by the comity of nations to the order of a Foreign Court, 

but it does not confer on the appointee the character of guardian in this 

country. Re Dawson ; Dawson Jay. 2 S. & G. 199 

INFANT. A partition (without commission) made of an estate in 

which an infant was interested, all parties desiring it, and father of infant 

deposing it would be for infant's benefit. See Partition. 3 S. & G. 18 

INFANT. Where it is referred to chambers to approve of a marriage 

settlement of female infant's property, it is open to Court to consider 

propriety of the marriage. See Settlement, 1. 3 S. & G. 331 

INFANT. Debt on shares in a bank bequeathed to an infant, and 

repudiated by him, ordered to be paid, not out of real estate devised to 

infant, but out of residuary estate. See Shares. 3 S. & G. 468 

INFANT. Bill by a next friend of an infant to administer an estate, 

in respect of which it appeared from the answer the defendants had 

already rendered an account in another suit. The defendants submitting 

that the suit was not instituted for the benefit of the infant, the Court 

directed an inquiry whether any benefit had accrued from the suit to 

the infant ; and the chief clerk having certified in the negative, the Court 

refused to allow the next friend his costs. N alder v. Hawkins considered. 

Clayton v. Clat±^. 2 G. 575 

INFANl^. Where the Court of Chancery had appointed a guardian 

ad litem of an infant peer entitled to estates in England and Scotland, it 

restrained tutor dative from continuing proceedings in Scotland. See 

Conflict of Courts. 2 G. 582 

INFANT. On petition for payment out of Court of a share in a fund 

standing to general account in which infants are interested, a guardian 

ad litem must be appointed. See Guardian ad Litem. 2 G. 122 

INFANT. The guardian of an infant authorised by the Court under 

1 Will. 4, c. 65, s. 17, to grant leases of the infant's estate for a term of 

years exceeding the minority, when beneficial to the infant and approved 

by the Court. See Infant. 1 S. & G. 505 

INFANT. Bill to rectify lease of infant's property sanctioned by 

Court, dismissed with costs. See Lease. 4 G. 61 

INFANT. Addition to a post-nuptial settlement of infant ward of 
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Court of clause to settle after-acquired property* See Mabbiage Settle- 
ment, 2. 4 G. 254 

INFANT. Costs of suit to establish infant's title to real estate charged 
under the 23 & 24 Vict. c. 127, s. 28, on land recovered. See Solicitor. 

4G. 260 

INFLUENCE. Gift by daughter to her father while acting as guar- 
dian, under his influence, of a large part of her property, set aside. See 
Father and Child. 4 G. 417 

INFLUENCE. Bill by expectant heir to set aside a settlement made 
on his wife and children, on the suggestion of his wife's mother, dismissed 
without costs. See Post-Nuptial Settlement, 2. 4 G. 492 

INFRINGEMENT, in case of, it is not of course to require plaintiff 
to establish his right at law. See Patent. 1 G. 184 

INFRINGEMENT. If there is infringement of copyright, a fraudu- 
lent intention is not necessaiy to entitle owner to relief. See Copyright. 

1 G.98 

INJUNCTION. An incorporated railway company, having power 
within a fixed time to complete a branch line, commenced, but afterwards, 
by a vote of the proprietary, suspended for a time, the works. Before 
their powers expired, the works, on a resolution of the shareholders, were 
resumed and actively prosecuted. After the lapse of nearly a year, the 
powers having then expired, and the branch railway still being unfinished, 
two shareholders, on behalf of themselves and the other shareholders, filed 
a bill to restrain the further prosecution of the works. On a motion for 
an injunction — Held^ that the plaintiffs, having been aware of the intention 
to construct the line, and not having applied with diligence, the Court 
would not grant the injunction. A shareholder who had acquiesced in the 
recommencement of the works afterwards sold his shares to a purchaser, 
who objected to the further prosecution of the works. — Held^ that the 
purchaser was bound by the acquiescence of his vendor. Semble, where it 
is established that, on pretence of serving the interests of one company, a 
member of a rival company procures shares in order to oppose the company 
with which he has contracted, the Court, at the instance of such share- 
holder, will not ordinarily interfere. Semble, the mere expiration of the 
Parliamentary period for the completion of a railway begun before the 
powers expired is not enough to stamp with illegality the proceeding to 
complete such railway. Ffooka v. The South-Western Railway Company. 

1 S. & G. 142 

INJUNCTION to restrain payment of dividends refused. Injunction 
refused to restrain the payment of a dividend to the shareholders of a 
railway company, which was indebted to another company (the plaintiffs) 
for tolls, although the debt was secured on the tolls and dues of the 
defendants' company, and the plaintifis' company had powers of entry and 
distress. South Yorkshire Railway Company and River Dun Company v. 
The Great Northern Railway Company, 1 S. & G. 324 

INJUNCTION. Where, under an agreement containing mutual 
grants, the plaintiffs had been put in possession of what was granted to 
them, and enjoyed it for several years, while the defendants took no steps 
to require the performanpe of the stipulation for their benefit, but allowed 
the time to expire within which it could have been performed, the Ceurt 
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granted an iojanction to restrain the defendants from disturbing the plain- 
tiffs' enjoyment. The Great Northern Railway Company y. The Lancashire 
and Yorkshire Railway Company. 1 S. & G. 81 

INJUNCTION. Court will not dissolve injunction, there being no 
answer, on sole ground that plaintiff's equity is denied in an affidavit. See 
Dkniai. in Affidavit. 2 S. & G. 326 

INJUNCTION prayed for in a bill for specific performance refused 
where there is no certainty as to variations in agreement. See Agree- 
MBNT, 2. 3S. &G. 119 

INJUNCTION. Landlord entitled to an injunction where a public 
company have used a qualified owoership in land to the injury of the 
landowner for purposes not contemplated by their Act. See Qualified 
OwNEBSHiP. 3 S. & G. 283 

INJUNCTION to restrain obstruction of ancient lights refused, where 
a tenant under an agreement for a lease did not ask to have agreement 
specifically performed. See Specific Pebformance, 2. 3 S. & G. 242 

INJUNCTION. The Court will in a proper case make an order for 
an injunction and receiver after a decree on an administration summons. 
Su Summons. 3 S. & G. 475 

INJUNCTION granted to restrain railway company from using its 
oompubory powers for subsidiary object. See Compulsoby Powers, 1. 

1 G. 158 
INJUNCTION granted to restrain railway company from using com- 
pulsory powers to take land in order to get soil. See Compulsory 
Powers, 3. 1 6. 153 

INJUNCTION granted to restrain a local Board of Works from exer- 
cising arbitrary powers without leaving appeal given by their Act. See 
Compulsory Powers, 4. 1 G. 412 

INJUNCTION. Where plaintiff affected his own ancient lights iu a 
slight degree — Held, entitled nevertheless to injunction agaiust a serious 
injury by others. See Ancient Lights, 1. 2 G. 683 

INJUNCTION. Where obscuration, however slight, affected plaintiff 
in his business. Court restrained it. See Ancient Lights, 2. 2 G. 686 

INJUNCTION. Where chattel has a special value in business or other- 
wise. Court will restrain its being sold. See Chattel. [2 G. 64 

IN J UNCTION. A judgment creditor of a railway company restrained 
from enforcing an elegit as against prior mortgagees of tolls. See Elegit. 

2 G. 71 

INJUNCTION. Court will protect foreign sovereign in his right of 
issuing paper or other money. See Right of Issuing Paper Money. 

2 G. 628 
INJUNCTION. Court restrained tenant at will of a religious body 

summarily dismissed for misconduct from interfering with a house he had 
occupied. See Tenant at Will. 2 G. 473 

INJUNCTION. Court restrained minister and one churchwarden 
without a faculty from dismantling a church. See Waste. 2 G. 536 

INJUNCTION. Court granted injunction to restrain interference 
with water. See Watercourse. 2 G. 410 

INJUNCTION. Where a railway company erroneously dealt with 
tenant for life of land as owner in fee simple, Cour^ at instance of remainder* 
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men and mortgagees, restrained company from retaining possession of 
the land. See Mistake. 3 G. 662 

INJUNCTION. Where a goodwill belonged to partners, Court after 
dissolution restrained one partner from carrying on the business in one 
district for his own benefit. See Partnership, 2. 3 G. 442 

INJUNCTION. Where a military officer assigned his pension, 
which was not within 47 Geo. 3, sess. 2, c. 25, Court granted an injunc- 
tion to restrain assignor from receiving it. See Pension. 3 G. 467 

INJUNCTION. Where pension was within 47 Geo. 3, sess. 2, c. 2o, 
Court refused an injunction to restrain officer from receiving it. See 
Assignment of Pension. 3 G. 171 

INJUNCTION. Where the promoters of an undertaking signed the 
subscription contract for sums which they represented to Parliament as 
their own, but which were in fact borrowed, the Court restrained them 
from applying company's funds to make good the amount. See Share- 
holder. 3 G. 16 

INJUNCTION. Court restrained action by hotel-keeper on security 
given by a lodger while seriously ill for amount of bill and advances. 
See Account, 3. 4 G. 613 

INJUNCTION. Where an author composed tales for a particular 
publication, the publisher was restrained from subsequent publication of 
them in a supplement^ with or without the current number. See Copt- 
right. 4 G- 632 

INJUNCTION. Railway company restrained from constructing a 
viaduct of less width than that shown in the deposited plans. See De- 
posited Plans, 1. 4 G. 333 

INJUNCTION. Railway company restrained from taking land be- 
yond the limits of deviation, though the name of the owner of the whole 
field was described in the Book of Reference. See Deposited Plans, 2. 

4 G. 352 

INJUNCTION refused to restrain permanent diversion of public 
road by railway company, such act being held to be within the 16th sec- 
tion of the Railway Clauses Consolidation Act. See Diversion, Perma- 
nent, OP Road. 4 G. 46 

INJUNCTION. Judgment creditor of a mortgagee held entitled to 
an injunction to restrain mortgagee paying the surplus on sale of security 
to mortgagor. See Judgment Creditor. 4 G. 515 

INJUNCTION. Where tenant built and expended money on parol 
agreement for a lease, the Court restrained ejectment by the landlord. 
See Landlord and Tenant. 4 G. 519 

INJUNCTION. Where the owner of a factory submitted plans for 
rebuilding to a Committee appointed by the Local Boards, who approved of 
them, though not according to the bye-laws, the Court restrained them 
from interfering with the erection according to such plans. See Local 
Government. 4 G. 262 

INJUNCTION. An injunction granted ex parte^ when there was 
no office copy in Court at the time, was on motion dissolved with costs. 
See Office Copy. 4 G. 398 

INJUNCTION. Motion for an injunction to restrain defendant from 
prosecuting an action, or to stay all proceedings in a suit, on an affidavit 
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that the relief sought in both was identical^ refused with costaJ^See Stat 
OF Proceedings. 4 G. 403 

INQUIRY directed whether a house had been put ioto decorative repair, 
and if not compensation decreed in damages. See Specific Perfobh- 
AKCE, 1. 4 G. 42 

INQUIRY as to damages. After non-compliance with a decree to 
perform specificallj an agreement, the Court rescinded the contract and 
directed an inquiry as to damages. See Specific Performance, 3. 

4 G. 207 

INQUIRY hj person with redeemable interest. An equitable mort- 
gagee filed a claim for an account and for the appointment of new trustees 
against the heir (who disclaimed) of a deceased trustee ; and an inquiry 
being asked at the hearing to ascertain the parties entitled to the equity 
of redemption, the Court refused, at the instance of a party having only a 
redeemable interest, to direct inquiries which, on the satisfaction of the 
mortgage, might become useless. Wetherill v. Oarbutt. 1 S. & G. 124 

INQUIRY. Court directed an inquiry against mortgagee of a coal- 
mine of all coal improperly worked by owners of adjacent mines. See 

MOBTGAGBE, 1. 2 G. 692 

INSANITY. A foreclosure decree made against a lunatic. See 
LuwATic, 1. 3 S. & G. 163 

INSANITY. The mere insanity of a mortgagor, where the transac- 
tion has been honestly conducted, does not annul rights of mortgagee. 
See Lunatic, 2. 3 S. & G. 153 

INSANITY. Insanity of a husband who had by marriage articles 
covenanted to exercise a power of jointure does not deprive wife of her 
right to have jointure. Su Defective Execution of Power. 

3 S. & G. 394 

INSOLVENCY. A tenant in tail, who had taken the benefit of the 
Insolvent Debtors' Court, on becoming entitled to possession executed a 
disentaUing deed, and vested estate in trustees, for valuable consideration. 
Judgment on the warrant of attorney was not entered up till after the date 
of the settlement. — ffeld^ that the trustees of the settlement took in priority 
to the assignee in insolvency. See Priority. 2 S. & G. 498 

INSOLVENCY. G. H., being entitled to real and personal estate as 
tenant in tail expectant on his surviving his father, and on the death of 
another person without male issue, gave post obit bonds payable on his 
obtaining the property, but otherwise to be void, and afterwards filed his 
schedule in insolvency under 1 & 2 Vict. c. 110, in which such bonds were 
duly entered, and obtained his discharge ; afterwards, on his becoming en- 
titled to the estates, he made an assignment for the benefit of creditors, 
and filed a bill and obtained a decree to administer the trusts, under which 
decree the bond creditors proved their debts. — Held^ that the bonds, being 
payable only on a contingency which had not occurred at the date of the 
discbarge in insolvency, continued to be valid obligations against the in- 
solvent. — The 75th section, coupled with the 80th section, of 1 & 2 Vict. 
c. 110, contemplates only such present debts payable at a future period as 
are not liable to be defeated. Hawker v. HallewelL 3 S. & G. 203 

INSOLVENCY. An assignment by a trader, to a creditor, of 
his share in a trust fund in remainder — Held valid against the official 

VOL. V. M 
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assignee under a subsequent insolvency. See Qeder and Disposi- 
tion, 1. 3 S. & G. 325 

INSOLVENCY. Assignee in insolvency held entitled to a policy 
which had been effected to secure a debt (afterwards paid off) at the in- 
solvent's expense. See Policy. 1 G. 94 

INSOLVENCY. On insolvency of one of two partners, and the death 
of the other, the joint estate being administered in Bankruptcy, and the 
other in Chancery, the joint creditors who were first paid in bankruptcy 
were held not entitled to prove against estate of solvent partner pari passu 
with his creditors. See Partnership. 4 G. 294 

INSOLVENCY. Where an insolvent, whose estate was in the hands 
of sequestrators, was discharged under the Insolvent Debtors Act, his 
discharge does not discharge the sequestration. See Sequestration, 
Writ op. 1 S. & G. 506 

INSOLVENT. Assignment by insolvent trader of all his fiimiture 
and effects, and goods and chattels on his business premises — Held to be 
an act of bankruptcy. See Act of Bankruptcy. 3 G. 11 

INSOLVENT estate. A balance being found due to executor of an 
insolvent estate for moneys advanced, he was held entitled to be paid in 
full in priority to other creditors. See Executor. 2 G. 198 

INSOLVENT estate. A promissory note given by an executor to a 
creditor of the testator in ignorance that the estate was insolvent binds the 
executors personally. See Liability op Executor, 1. 3 G. 150 

INSPECTORS will be treated by the Court with reasonable indul- 
gence, but will be required to show reasonable diligence. See Accoxtnt, 2. 

4 G. 497 

INSUFFICIENT answer. Exceptions to answer, in which the de- 
fendant alleged, as a reason for not answering fully, that part of the in- 
terrogatories were unsupported by corresponding statements in the bill, 
and were copied from interrogatories in an action at law which the de- 
fendant had answered, and to which he craved leave to refer, allowed 
with costs. — Instead of answering as to documents, the defendant alleged 
that he was ready to make a full and complete answer on a summons at 
chambers, to which the plaintiff excepted. Exceptions allowed with costs. 
Hudson V. Grenfell. 3 G. 388 

INSUFFICIENT statement of claim. Where a plaintiff prayed that 
the rights of all parties under a will might be declared, but did not aver in 
what character he sued, a demurrer was allowed, with leave to amend. See 
Untrue Averment. 4 G. 306 

INSURANCE. Where the relation of debtor and creditor subsists, 
and a policy of assurance is effected by the creditor directly or indirectly 
at the expense of the debtor, under circumstances which show that it was 
intended as a security or indemnity to the creditor, he is bound, on pay- 
ment of the debt, to deliver up the policy of assurance. The same prin- 
ciple applies to the case of a life annuity; and accordingly, where the 
grantor came to redeem and repay the principal money, and have the judg- 
ment debt due to the grantee satisfied and the securities delivered up, the 
grantee was decreed on payment to deliver up the policy of assurance. 
The cases of Gotlieb v. Cranch, Lea v, Hinton, and Drysdale v. Piggott 
considered. Courtenay v. Wright, 2 G. 337 
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INSURANCE. Court has power to relieve against a breach of cove- 
nant to insure after date of 22 & 23 Vict. c. 35, arising on a lease dated 
before the Act. See Bbeach of Covenant. 2 G. 117 

INSURANCE. A devisee for life of leaseholds who had insured the 
lives of the younger cestui que vie in the erroneous belief that he watf 
bound to renew, died. — Held, that the insurance moneys resulted to the 
devisees under the will, but the bonuses to the estate of the tenant for 
life. See Will, 4. 2 G. 304 

INSURANCE. Court relieved tenant who had allowed judgment in 
ejectment to go by default, on payment of taxed costs at law, arrears of 
rent, amount due for repairs and insurance, and 50/. costs in equity. See 
Forfeiture. 3 G. 675 

INSURANCE. Where the lessee of a factory, under a covenant with 
his lessor to keep the premises insured in the Alliance or such other office 
as the lessors should appoint, executed an underlease to the plaintiffs, 
whereby the plaintiffs covenanted to pay any sum or sums of money ex- 
pended in fire insurance ; and, in the erroneous belief that the premises 
(which were empty) were used for a hazardous trade, paid 26L 58, per 
cent, for insurance in another office, and sought to recover the amount at 
law against the under-lessee, the Court restrained the action upon the 
plaintiffs undertaking to pay the amount of premium which was found to 
be properly payable, and made the defendant pay the costs of the suit. The 
Leather Cloth Company v. Breeaey, 3 G. 474 

INSURANCE. A shipowner insured his ship by becoming a member 
of a mutual assurance society, one of the rules of which was that no 
member could recover the insurance money on a ship which was in mort- 
gage unless the mortgagee had covenanted to pay all sums due. It appear- 
ing that plaintiff was not made cognizant of the rule, a demurrer to bill 
filed by him was overruled. See Representation. 3 G. 91 

INSURANCE company. An insurance company purchased an annuity, 
and took as a security an assignment of the whole equitable life interest of 
the grantor in a trust fund, which produced much more than enough to 
pay the annuity ; with a proviso that, in case the company should insure 
any sum not exceeding the price of the annuity, and should pay an addi- 
tional rate of insurance by reason of the grantor going beyond sea, all 
sums so paid for additional premium should be retained out of the life 
iuterest, and the surplus be held in trust for the grantor. No policy of 
assurance was in fact effected, except that the company became their own 
insurers by making a policy in a separate branch of their own company. — 
Held^ that, although the grantor did in fact go abroad for several years, the 
company were not entitled to charge the premiums for the additional risk 
which had in fact been incurred, no additional premiums having in fact 
been paid. Orey v. Ellison, 1 G. 438 

INSURANCE company were held liable on a deposit note in the 
hands of an assignee for value without notice, and could not set off calls 
due from assignor. See Deposit Note. 3 G. 238 

INSURANCE company. A policy of insurance on a life which one 
company induced another to effect by way of re-assurance, on the representa- 
tion that they intended to retain part of the risk, which they subsequently 
got rid of, declared void. See Misrepresentation. 4 G. 485 

M 2 
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INTENTION. A bequest of all testator's personal estate to his 
executors, subject to payment of debts. — Held, a sufficient intention to 
exonerate real estate subject to a mortgage. See Will, 1. 4 G. 181 

INTENTION. For the exercise of a new power over property 
acquired after the date of the will there must be clear manifestation of 
intention. Hope v. Hope, 5 G. 13 

INTEREST. Where conditions on a sale provided that interest should 
be paid on purchase-money if the purchase for any cause should not be 
completed by a certain day, and there was a long delay, neither party being 
in fault — Held, interest was payable. See Purchase, Time for Coh- 
PLETING. 3 S. & G. 307 

INTEREST. Payment of interest will not validate debentures in a 
joint stock company improperly issued by the directors. See Deben- 
tures. 1 G. 102 

INTEREST, computed with annual rests, directed. See Partnbr- 
8HIP, 2. 1 G. 201 

INTEREST. It is an established rule of this Court, that an annuitant 
under a will is not entitled to interest on the arrears of his annuity. 
Litton V. Litton, Aylmer v. Aylmer, Torre v. Browne, considered. Booth 
V. Caultm. 2 G. 514 

INTEREST. Acknowledgment by devisee of mortgagor fifteen years 
after tlie date of the deed sufficient, as against subsequent incumbrancers, 
to entitle mortgagee to recover more than six years* arrears of interest. 
See Mortgage. 3 G. 561 

INTEREST. An agreement for sale of advowson and payment of 
interest until vacancy is not simoniacal. See Simony. 3 G. 610 

INTEREST. Where by a contract a sum of money is payable at a 
time certain, and upon a sum to be ascertained on certain data, bat a 
dispute occurs as to the amount which is settled by the Court, interest is 
payable under the statute 3 & 4 Wm. 4, c. 42. Mackintosh v. Qreat 
Western Railway Company, 4 G. 683 

INTEREST, exorbitant. Exorbitant rate of interest is a considera- 
tion inter alia in opening a settled account. Croft v. Oraham, 5 G. 1 

INTERESTS arising by accruer under trusts to which property stands 
limited are within the meaning of the word " succession." See Settled 
Estates Act, 2. 3 G. 620 

INTERIM investment. Railway company held bound under the 80th 
section of the Lands Clauses Consolidation Act to pay costs of interim 
investment. See Investment. 4 G. 87 

INTERPLEADER. A judgment creditor assigned the debt, and 
afterwards became insolvent. The judgment debtor died, and her executor 
received notices from three claimants, one from the assignee of the debt, 
another from the assignee of the judgment creditor in insolvency, and a 
third from the attorney of the judgment creditor, in respect of his lien for 
costs ; the executor thereupon filed his bill of interpleader. — Held, on the 

authority of v. Bolton, that the bill could be sustained. Jones v. 

Thonias. 2 S. & G. 186 

INTERPLEADER. Where the stakeholder alleges that the fund in 
his hands is less than one of the claimants asserts to be the amount, a bill 
of interpleader cannot be maintained. Nor where, before it was filed, one 
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of the claimants had informed the stakeholder that he would file a bill to 
enforce his demand ; and did in fact file his bill on the same daj with the 
interpleader bill, making the only other claimant and the stakeholder 
parties. Diplock ▼. Hammond. 2 S. & G. 141 

INTERPLEADER. Where a solicitor filed a bill of interpleader for 
a client on an ail^ation of a threat to bring an action which he knew to 
be false, on the petition of his client, his costs were disallowed. See Bill, 
Improper. 3 G. 176 

INTERPLEADER. In an interpleader suit the only question up to 
the hearing is, whether the defendant shall interplead ; and therefore, 
where one defendant only had gone into evidence on the question between 
the defendants, the Court directed an inquiry. Catherall y. Davits, 1 G. 326 

INTERPLEADER. A tenant cannot sustain a bill of interpleader in 
this Ck)urt against his landlord unless the title be affected by some act 
done by the landlord subsequently to the lease. Cook y. The Earl of 
Boeslyn, 1 G. 167 

INTERROGATORY. Court under 20th Rule enlarged time fixed 
for deliyering interrogatories under the Order 7th August, 1852. See 
Practice, 2. 2 S. & G. Ap. iii 

INTERROGATORIES. Exceptions that, instead of answering, de- 
fendant had alleged that interrogatories were not supported by corre- 
sponding statements in the bill, allowed with costs. In the same case, 
exceptions that, instead of answering as to documents, defendant ayerred 
he was ready to make a full answer on summons, allowed with costs. See 
IxsuFFici£XT Answkr. 3 G. 388 

INTERVENTION of independent solicitor who neglects his duty will 
not support purchase by solicitor from his client. See Solicitor and 
Client, 1. 4 G. 1 

INVALID sale. A sale by a client to his solicitor of an equity of 
redemption set aside, though an independent solicitor interyened, who, 
howeyer, neglected his duty. See Solicitor and Client, 1. 4 G. 1 

INVALID will. The representatiye of an executor and deyisee under 
an unattested will, who had entered into possession of the land, charged with 
the rents, with allowance for improyements. See Quasi Trustee. 4 G. 360 

INVENTION. The inyention of a process necessary to make pra- 
yiouB discoyery useful for manufacturing purposes is an inyention which 
is the subject of a patent. See Patent. 4 G. 577 

INVENTION. The law recognises the right of an inyentor who finds 
out and supplies for commercial purposes an article known preyiously only 
as a chemical curiosity. See Patent. 4 G. 677 

INVESTIGATION. Where yendors of a brewery made inconsistent 
representations as to the profits, for inyestigating which they afforded 
eyery facility, the Court decreed specific performance. See Specific 
Performance, 2. 4 G. 134 

INVESTMENT. Costs of inyesting purchase-money of land taken by 
a railway company, and paid into Court in redemption of land-tax, ordered 
to be paid by the company, though not specifically mentioned in section 80 
of the Lands Clauses Consolidation Act. See Railway Company, 1. 

2 S. & G. 466 
INVESTMENT. In a suit for foreclosure by a mortgagee, all parties 



166 DIGEST OF CASES. ^ 

consenting, the mortgaged premises were ordered to be sold and the pro- 
ceeds paid into Court. The purchase-monej was invested at the uistance 
of the mortgagee in Consols, without objection on the part of the personal 
representative of the mortgagor, but when again converted into money 
(owing to a fall in the price of stock) was insufficient to satisfy the plain- 
tiff's claim. — Held, plaintiff was entitled to come in and prove for the 
deficiency in a suit to administer the mortgagor's estate. TonipseU v. 
Wickens. Bridger v. Wickens, 3 S. & G. 171 

INVESTMENT. Costs of an investment approved by Master, but 
afterwards abandoned, ordered to be paid by railway company. See Land 

TAKEN BY RAILWAY COMPANY, 2. 3 G. 224 

INVESTMENT. Where land was taken by a railway company under 
the compulsory powers of their own Acts, with which the Lands Clauses 
Consolidation Act was incorporated — Heldy that under the 80th section of 
the latter Act the company were bound to pay the costs of the petition for 
interim investment. Re Shuttleworth^s Estate Act, 4 G. 87 

ISSUE. Gift over on death without issue valid. /S'm Gift over. 1 G. 131 
ISSUE. See Will, 8. 3 G. 152 

JOINT ownership. Where one of two joint owners in fee, without 
express authority, agreed to sell real estate, and the other, though aware of 
the agreement, did not dissent, the Court decreed specific performance of 
the agreement See Agreement, Parol, 1. 3 S. & G. 692 

JOINT tenancy. Bequest of a fund to tnistees to pay the interest as 
M. A. should appoint, and in default of appointment to her separate use 
for life, remainder to her husband and children ; and in case she should 
have no child who should live to take a vested interest, then on trust to 
assign and transfer the securities unto such person as should happen to be 
testator's next of kin according to the Statute of Distributions. — Held^ that 
the next of kin at the death of the tenant for life took as joint tenants. 
Re the Trustee Relief Acts, Re Charles Greenwood's Will, 3 G. 390 

JOINT stock company. Solicitors of a joint stock company de- 
livered up documents to official manager on his undertaking that he would 
out of first moneys in hand pay their bill ; no money being in hand, they 
delayed nine years before sending in their bill. — Held, they were not 
barred by the Statute ; but qucere whether they were entitled to have a 
call made. See Statute of Limitations, 1. 2 G. 47 

JOINT stock company. The order to wind up a joint stock com- 
pany does not suspend operation of Statute of Limitations. See Statute 
OP Limitations, 2. 2 G. 42 

JOURNAL. Where an author composed tales for the London Journal 
"^Held, the defendant was not at liberty to republish them in a supple- 
mentary paper for sale either with or without the current number. Set 
Copyright. 4 G. 632 

JUDGMENT. After judgment in ejectment, Court relieved on terms. 
See Forfeiture. 3 G. 675 

JUDGMENT. Where judgment had been obtained against executors 
for testator's debt, and they paid it, they were held entitled to be allowed 
the amount of the debt, though Statute of Limitations might have been 
pleaded. See Liability of Executors, 3. 3 G. 214 
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JUDGMENT entered up in 1862 on warrant of attorney to secure 
principal and 10/. per cent., saving all charge on the lands — Held not 
usurious. See Usury. 3 G. 144 

JUDGMENT. Judgment at law was obtained in an action in which 
the defendant was sued in a wrong Christian name, but the judgment was 
registered against the debtor in his true Christian name, adding the title 
of the cause with the wrong Christian name. — Held, that this registration 
complied with the I & 2 Vict. c. 110, and that the judgment was good 
against the debtor, and valid against his other creditors. Beavan v. The 
Countess of Oxford. 3 S. & G. 1 1 

JUDGMENT creditor of a beneficed clergyman is precluded by the 
Statute of Elizabeth from suing in equity to have his judgment made a 
charge on the benefice under the 1 & 2 Vict. c. 110. See Benefice. 

2 S. & G. 609 

JUDGMENT debt. A judgment is not such a charge on land, except 
it be within the 1 & 2 Vict. c. 110, as to give it precedence over an un- 
registered mortgage. Catkrow v. Bade. 1 S. & G. 423 

JUDGMENT creditor has a lien on an equitable interest in a term of 
years belouging to his debtor without the aid of 1 & 2 Vict. c. 110. See 
liiEN. 3 S. & G. 1 

JUDGMENT creditor. A judgment creditor who had obtained 
judgment against the executor before decree — Held entitled to enforce his 
judgment under 17 & 18 Vict. c. 125, s. 61, against a debtor to the estate, 
who in the statute is called the garnishee. Fowler v. Roberts. 2 G. 226 

JUDGMENT creditor who had taken an assignment of all machinery 
on the premises, and all that should be placed there in addition to or sub- 
stitution of it — Held, entitled in priority to a judgment creditor who had 
taken possession. See Assignment. 2 G. 382 

JUDGMENT creditor of a railway company restrained from taking 
possession, under an elegit, of land and chattels against prior mortgagees of 
tolls. Su Elegit. 2 G. 71 

JUDGMENT creditor. A husband having purchased land to which 
his wife had an incomplete equitable title, mortgaged it, and died, having 
given all his real and personal estate to his wife, who subsequently bought 
up a judgment against her late husband prior in date to the mortgage. — 
Held, mortgagee's title paramount to that of the wife. See Mortgage. 

2 G. 287 

JUDGMENT creditor. On a bill by a judgment creditor of a 
mortgagor, the Court granted an injunction to restrain mortgagees who 
were about to sell under their power from paying the surplus to the mort- 
gagor. The statute 27 & 28 Vict. c. 112, sec. 1, does not apply to an 
equity of redemption — Semble, Thornton v. Finch, 4 G. 515 

JUDGMENT by default. Judgment by default against an executor 
in respect of his testator's debt is an admission of assets, and binds the 
executor's own real and personal estate as fully as if it were his own debt. 
Therefore, where an executor allowed judgment to go by default in an 
action against him as executor — Held, that the judgment creditor was en- 
titled to priority over a subsequent judgment obtained against the executor 
for a personal debt of his own. Ee the Trustee Relief Act, 10 & 1 1 Vict. 
c. 96 ; Higgins's Trusts. 2 G. 562 
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JUDGMENT against executors. In a salt to administer the estate 
of a testator, judgments obtained against his executors are payable accord* 
iug to their respective dates out of legal assets. Dolland y. Johnson. 

2 S. & G. 301 

JURISDICTION. The Court under its equitable jurisdiction, as 
confirmed bj the House of Lords in Buckley v. Wilford, 2 Clk. & F. 102, 
has authority to declare a solicitor and confidential agent a trustee for the 
heir-at-law or next of kin of real or personal estate given to him by a will 
prepared by himself, where he has improperly taken advantage of the tes- 
tator's ignorance, or allowed the testator to remain under a mistaken impres- 
sion which influenced the gift. Hindaon v. WeatherilL 1 S. & G. 604 

JURISDICTION. Court of Session has no jurisdiction to alter any 
order of this Court made under the jurisdiction of the Great Seal. See 
Conflict of Courts. 2 G. 582 

JURISDICTION. Under the Settled Estates Act, 19 & 20 Vict 
c. 120, the Court has jurisdiction to direct sale of minerals. See Settled 
Estates Acts. 3 G. 126 

JURISDICTION. On questions of account Courts of Equity and Law 
possess concurrent jurisdiction. See Account, 1. 4 G. 208 

JURISDICTION of Equity on contracts for building and other works 
not confined to cases of fraud, but is concurrent with. Courts of Law. See 
Account, 1. 3 S. & G. 146 

JURISDICTION. A demurrer to a bill to administer estate of a 
lunatic, and for an account, alleging fraud, on the ground that the proper 
jurisdiction was in lunacy, overruled with costs. See Administration. 

4 G. 127 

JURISDICTION, out of. Where a defendant to a bill was out of the 
jurisdiction, and he himself filed a bill in respect of the same matter. Court 
allowed service to be made on his solicitor. See Sbbyicb, Substituted. 

1 G. 215 

JURISDICTION, out of. The subpoena to pay costs ordered to be 
served on the solicitor of a defendant permanently resident out of the 
jurisdiction. See Subp(ena to Pay Costs. 1 G. 315 

JURISDICTION. Where a defendant against whom a decree had 
been made was permanently out of the jurisdiction, the Court ordered 
service of the decree made on the solicitor in the cause to be deemed good 
service. See Sebtice, Substituted. 2 G. 230 

JURY. After a notice under the 18th section of the Lands Clauses 
Consolidation Act, and a counter notice under the 92nd section, a formal 
notice under the 18th section to summon a jury is not necessary. See 
Notice. 3 S. & G. 30 

JURY. Under the 21st section of the Lands Clauses Consolidation 
Act, the company must give reasonable opportunity to landowner to come 
to terms before summoning a jury. See Notice. 3 S. & G. 30 

JUS GENTIUM. The jue gentium is part of the common law of 
England. See Right of Issuing Pafeb Monet. 2 G. 628 

KIN (next of). Bequest of personal estate upon trust to pay the divi- 
dends to J. B. for life, and the life of the survivor, and after the death of 
the surviTor the trustees to stand possessed of and transfer the same to 
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sncb person or persons as should at the time of the decease of J. B. be 
entitled thereto as his next of kin under the Statute for the Distribution of 
the Effects of Intestates. At the death of J. B. there were two next of 
kin of the testator, of whom one died shortly afterwards. — Held^ thej took 
as tenants in common. Horn v. Coleman, 1 S. & Gr. 169 

KIN (next of). Where personal property is given to executors upon 
trust they are excluded from claiming for their own benefit^ and if the 
trust fails and there are no next of kin the executor is trustee for the 
Crown. 1 S. & G. 381 

LACHES. A purchaser of shares from a shareholder who had 
acquiesced in continuing the construction of works for which the time had 
expired bound by laches of vendor. See Injunction. 1 S. & G. 142 

LACHES. Purchase by solicitor from his client set aside aflter 
eighteen years' acquiescence, though the property had been dealt with by 
the purchaser. See Solicitor and Client, 3. 1 G. 450 

if ACHES. A mortgagee of leaseholds, who took no steps for four- 
teen years to realise his security — Held entitled to recover the deficiency 
arising on the sale of the security against the general assets, but not 
against legatees who had been paid. The right of a creditor to make 
legatees refund may be lost by laches, acquiescence, or by such a course 
of dealing as would render the assertion of such right inequitable. Ridg^ 
way V. Newstead, 2 G. 492 

LACHES. Where a widow had lain by for thirty-one years after 
death of her husband — Held^ she could not recover her dower. Afarahall v. 
Smith. 5 G. 37 

LAND. Land taken by a public company under their compulsory 
power is held by a qualified ownership. See Qualified Ownership. 

3 S. & G. 283 
LAND taken under compulsory powers. A portion of real estate was 
taken under the compulsory powers of an Act of Parliament, and 2000/., 
the purchase-money, was paid into Court to the account of the estate in 
1836. The tenant for life continued to receive the dividends until 1849, 
vrben she died. The person entitled to the real estate in remainder never 
sought to have the money re-invested in land, and made his will in the 
year 1844, and thereby gave the residue of his personal estate to his eze- 
cutors, and died intestate as to real estate. He had no personal estate of 
value unless the fund in Court was personalty. He died in 1844. On 
the petition of his heir-at-law — Held^ that the fund-money remained im« 
pressed with the quality of real estate, and the fund was paid to him. 
Whether it is competent for a tenant in fee in remainder of land, ex- 
pectant on the decease of a tenant for life, to elect to convert the character 
of real estate impressed on money in Court, the produce of a compulsory 
purchase of the land, during the life of the tenant for life — qiusre. Ex 
parU Cramer. 1 S. & G. 32 

LAND taken under compulsory powers. Where a railway company 
took certain real property vested in trustees for a married woman and her 
children, and paid the money into Court, the Court declined, under the 69th 
and 78th sections of the Lands Clauses Consolidation Act, to direct the fund 
to be paid to the trustees. In re M, N. Horwood's Estate ; The Victoria 
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Railway Station and Pimlico Railway Act^ 1858; Caroline Chreene and her 
Children. 3 G, 218 

LAND taken ander compulsory powers. A railway company, having 
taken certain settled hereditaments and paid the purchase-money into 
Court, ordered to pay the costs of an intended investment, of which the 
Master approved, but which was afterwards abandoned. Re the North 
Staffordshire Railway Company and the Lands Clauses Consolidation Acts ; 
Ex parte Vaudrey's Trusts. 3 G. 224 

LAND-TAX. Costs of investment in redemption of land-tax ordered 
to be paid by railway company. See Railway Company, 1. 2 S. & G. 466 

LANDLORD, priority of. The landlord's priority above simple 
contract creditors for arrears of rent is in respect of privity of estate ; 
therefore, only is allowed where there is any actual demise of the land. 
No such priority exists in respect of rent of land in the Colonies even where 
there is an actual lease. Vincent v. Godson, 1 S. & G. 384 

LANDLORD. A tenant cannot sustain a bill of interpleader against 
his landlord unless the title be affected by some act done by landlord after 
date of the lease. See Interpleader, 2. 1 G. 167 

LANDLORD and tenant. The plaintiff took, and was let into, pos- 
session of land, for the purpose of building according to a plan agreed 
upon, and at a rent fixed, without any agreement in writing, and without 
any parol agreement for a lease for a term of years ; after which the 
plaintiff expended a considerable sum in buildings according to the plan, 
and continued in possession for several years, and duly paid the rent 
verbally fixed. The defendant, as landowner, having brought an action 
of ejectment, insistiug that the plaintiff was merely tenant at will — 
Heldf that the plaintiff was entitled to an injunction and to relief in 
equity. The bill prayed in the alternative for a lease or for compen- 
sation. A private Act of Parliament having authorised leases for a 
certain duration, and on certain specified terms, to be granted in cases 
nearly similar, where there was no written agreement, and it having been 
the usage on the estate to double the rent when a lease was executed, the 
Court decreed a lease to the plaintiff according to the Act of Parliament, 
and at the double rent. The decision in Pilling v. Armitage^ 12 Yes. 78, 
not applicable to the case of a tenancy created for the express purpose of 
expenditure by the tenant in building. Thornton v. Ramsden, 4 G. 519 

LANDOWNER entitled to an injunction to restrain public companies 
from making use of compulsory powers for a subsidiary purpose. See 
Compulsory Powers, 1. 1 G. 158 

LANDOWNER entitled under the 21st section of the Lands Clauses 
Act to a reasonable opportunity from a railway company to agree on price 
before summoning a jury. See Notice. 3 S. & G. 30 

LANDOWNER. Where possession and expenditure are fairly refer- 
able to an agreement for an adequate consideration, Court will, in favour of 
possession and expenditure, endeavour to decree specific performance. 
See Specific Performance, 1. 3 S. & G. 101 

LANDOWNER. Where a railway company, under a mistake, dealt 
with the tenant for life as tenant in fee, and the company took possession 
of the land, the Court, at the instance of the landowner, restrained them 
from retaining possession of the land. See Mistake. 3 G. 662 
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LAPSE of time. Devisee of real estate held entitled to be exonerated 
against the heir after a lapse of thirty years. See Will, 10. 

2 S. & G. 344 

LAPSE of time. Purchase by solicitor from his client set aside after 
a lapse of eighteen years. See Solicitob and Client, 3. 1 G. 450 

LAPSE of time. Where a mortgagee became purchaser under a 
power contained in his own deed the Court after the lapse of fifteen years 
decreed redemption. See Mortgagee, 1. 1 G. 421 

LAPSE of time. No lapse of time will bar the right to redeem 
where relief is sought against the oppressive exercise of a power of sale 
bj moTtg&gee—Semble. See Mortgagee. 1 G. 421 

LAPSED share of real estate. Where a testator devised real estate 
to his eldest son, who pre-deceased him — Heldj that the heir of the devisee 
under the 33rd section of the Wills Act was entitled. See Will, 11. 

2 S. & G. 396 
LAPSED share of real estate. Real estate devised, subject to 

payment of debts, to one for life, with remainder to three persons 
as tenants in common. Where one of the shares in remainder lapsed — 
Held, that the lapsed share was applicable for payment of debts in the 
same order as the devised estates, and not till after real estates which 
descended as having been purchased after the will. Wood v. Ordisk. 

3 S. & G. 125 
LEASE. The guardian of an infant is authorised by the Court under 

1 Will. 4, c. 65, s. 17, to grant leases of an infant's estate exceeding 
the minority when beneficial to the infant. See Infant. 1 S. & G. 505 

LEASE. Lease for the term of fourteen years, at the yearly rent of 
40^., payable quarterly, free of all outgoings — Held not sufficient to 
relieve the lessor from payment of the land-tax and tithe commutation. 
Parish v. Sleeman. 1 G. 238 

LEASE. On a proposal to borrow money on the security of a lease, 
w^bich the borrower said he was entitled to have granted to him, the 
lender, on the assurance of a letter addressed to his solicitor by the defen- 
dant, saying that he was ready to grant the lease, advanced his money on 
the security of the lease ; but it was ascertained that the lessor had pre- 
viously granted a lease to another person. The Court ordered the lessor to 
repay the moneys, although there was no evidence of deliberate fraud, his 
defence being that he had forgotten the previous lease. Slim v. Croucher, 

2G. 37 

LEASE. Lease of a house attached to a chapel dedicated to use of 
the minister, which the trustees had granted to raise money to pay off a 
mortgi^e, set aside. See Chapel. 3 G. 547 

LEASE. New partner's interest in lease of coal-mine terminated by 
dissolution. See Partnership, 3. 3 G. 412 

LEASE. A lease acquired for the purpose of a partnership, whether 
in the name of one or all the partners, forms part of the partnership pro- 
perty. See Partnership. 3 G. 412 

LEASE. Model building lease of charity lands. Where it was neces- 
sary to grant a large number of building leases of charity lands in nearly 
the same form under the provisions of an Act of Parliament, and one lease 
had been settled in chambers, the Court allowed the charity to grant other 
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building leases from time to time in the same form without reference to 
chambers, the model lease being appended to the order. The Attorney^ 
Oeneral v. Christ Churchy Oxford, 3 G. 514 

LEASE. Bill to rectify a lesise of infant's property sanctioned by the 
Court, in pursuance of an agreement, by excluding certain trade fixtures 
alleged to have been improperly comprised in the lease, and also by 
expunging the covenant as to delivery up of possession of growing crops 
and other particulars, dismissed with costs, there being no evidence that 
the lease was inconsistent with the agreement, and one of the lessees being 
the infant's guardian. Seaton v. Staniland. 4 6. 61 

LEASE. Bill to rectify a lease of infant's property sanctioned by the 
Court, dismissed with costs. See Lease. 4 G. 61 

LEASEHOLD (renewal of). On the death of the last cestui que vie 
of a renewable leasehold, the tenant for life, who had been in receipt of 
the whole income, and afterwards of the dividends of the compensation 
money paid in by a railway company, was held entitled to the carpus of 
the compensation money, but without prejudice to any right of the 
remainder-men to relief in respect of the non-renewal of the lease according 
to the directions of the testator under whose will they and the tenant for 
life were entitled. In re Becaifoy's Estate, 1 S. & G. 20 

LEASEHOLD for lives. Where devisee of leasehold for lives insured 
under a mistake his estate was held entitled to bonuses, not to premiums. 
See Will, 4. 2 G. 304 

LEASEHOLD. Where a lessee of a house, with right to purchase, 
sold the fee-simple to a purchaser, one-fourth of the property being 
leasehold, and the purchaser covenanted to perform the covenants, the Court 
set the contract aside. See Mistake. 4 G. 235 

LEASEHOLD. Crown held entitled to leaseholds given on a secret 
trust. Johnstone v. Hamilton, 5 G. 30 

LEAVE to amend. A plaintiff on demurrer obtained leave to amend, 
which he carried into effect by impeaching the codicil as being made 
during a state of incapacity. — Held^ such amendments not inconsistent with 
original bill. See Amended (Inconsistent) Bill. 4 G. 311 

LEAVE to amend on demurrer given where the bill did not show 
the character in which plaintiff sued. See Untbue Avebment. 

4G. 306 

LEAVE to prove asked by a creditor on petition, afler the Master 
had reported that there were no debts, refused without prejudice to his 
filing a bill. See Creditob.. 2 G. 312 

LEGACIES. The proceeds of growing crops savour of realty, and 
are not applicable to pay legacies to a charity. See Gbowing Crops. 

2 G. 325 

LEGACIES. On a direction by testator to pay legacies out of his 
capital in the business — Held, demonstrative legacies. See Will, 6. 

4 G. 361 

LEGACY, cumulative. A testator directed his executor to lay out 
the residue of his estate in the purchase of three annuities for three 
persons. By a codicil he gave specific moneys to one of the annuitants, 
and he gave her all his clothes, and any other property, goods, and 
chattels belonging to him at the time of his death ; and by a subsequeot 
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codicil the testator revoked the annuity to another annuitant. — HeUl, that 
the gift in the first codicil was not to be confined to articles ejusdem generis 
with clothes, but that it was general, and passed the annuity revoked by 
the second codicil. Everall v. Browne, 1 S. & G. 368 

liEGACY, demonstrative. Leasehold property was charged with two 
demonstrative legacies, being a fixed sum to the executrix, and another 
fixed sum, the estimated remainder of its value, to a legatee, who had also 
the option of purchasing at the estimated value. The property was held 
of an Ecclesiastical Corporation for forty years, renewable every fourteenth 
year, and the executrix twice renewed the term out of her own money, 
but at the end of thirty years she declined to renew a third time. The 
executrix, on passing the residuary account, had valued the leasehold 
property at the price fixed by her testatrix. Upon this statement a very 
small general residue appeared. The legatee, who was also tenant of the 
property, did not exercise the option of purchasing, but he retained the 
interest on his legacy, and paid the balance of rent, which did not keep 
down the interest on her legacy to the executrix. On a suit by the 
legatee— JETeM, that there was an admission that the particular property, 
not the general assets, was sufiicient for payment of the legacy, and that 
the executrix was not personally liable, but that by the course of her 
conduct for thirty years she had lost her priority. Severs v. Severs. 

1 S. & G. 400 

XiEGACY, vested. Residuary estate consisting of a mixed fund, real 
and personal, was given to trustees in trust to pay the income to a tenant 
for life, and upon trust after her decease to convey^ pay, and assign a share 
of the entirety unto and among all and every her children as and when 
they should respectively attain twenty-one, as tenants in common; and in 
case there should be but one child, then unto such only child, to whom 
the testator devised and bequeathed the same accordingly. There being 
issue three such children, who survived the tenant for life, but two of whom 
died under twenty>one — Held^ that all three took vested interests abso* 
lutely. King v. Isaacson. 1 S. & G. 371 

LEGACY void for uncertainty. A testator, by his will, gave to 
trustees 1 000/. on trust to pay the dividends to his nephew for life ; and 
after his decease, in case his nephew's wife should survive him, to pay the 
same to her for life, and afterwards on trust to pay the capital among his 
nephew's children. The nephew died unmarried, but left surviving him a 
woman with whom he had cohabited for many years, who was supposed by 
the testator to be his wife, and was frequently referred to as such. — Held^ 
the gift was \oid. Re Davenports Trust. 1 S. & G. 126 

LEGACY to executor not annexed to ofiice. A testator, by a codicil, 
gave to M. 200/., and named him joint executor with the executors in the 
vrill ; and in case the testator's son should die lunatic, then he gave 200/. 
to the said M. — Held^ that the latter gift was not annexed to the ofiice, 
and that M. took, though he did not prove the will. Wildes v. Davies. 

1 S. & G. 475 
LEGACY of £1 . 1 . 1 between two for £100 each, the dots being 
smeared as if to obliterate them — Held^ legacy for ^100. See Will, 9. 

3 G. 545 
LEGACY. Where testator set apart a specific fund for benefit of 
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legatee — Held^ legacy not adeemed, though part of the fund was received 
by testator. See Ademption. 2 S. & G. 524 

LEGACY. Vested interest. See Will, 4. 2 S. & G. 328 

LEGACY. Ambiguity. See Will, 2. 2 S. «& G. 31 

LEGACY. Ready money. See Will, 3. 2 S. & G, 296 

LEGACY. Charge on real estate. See Will, 4, 11. 

2 S. & G. 158, 396 
LEGACY. Time of vesting. See Will, 7. 2 S. & G. 212 

LEGACY, Charity on alleged secret trust. See Charity. 

3 S. & G. 48 
LEGACY. Sufficient description. See Will, 8, 9. 2 S. & G. 350 
LEGACY. General. 2 S. & G. 284 

LEGACY. Within New Wills Act, s. 17. 3 S. & G. 293 

LEGACY for chapel for deaf and dumb. See Will, 1,8. 3 G. 182 
LEGACY. See Will, 4. 3 G. 606 

LEGACY. See Will, 5. 3 G. 134 

LEGACY. See Will, 10. 3 G. 209 

LEGACY. See Will, 12. 3 G. 37 

LEGACY. See Will, 13, 3 G. 617 

LEGACY duty. Real estate, devised to trustees with a power of sale, 
and sold in an administration suit — Held liable to legacy duty. Where 
the Court ordered the testator's real estate, out of which his widow was 
dowable, to be sold free from dower — Heldy that succession duty was pay- 
able on the widow's dower. Where the testator bequeathed certain moneys, 
believing that he had power to do so, but which were in fact comprised in 
his marriage settlement, and the legatees elected to take under the will — 
Heldy the legacy duty was payable. Harding v. Harding. 2 G. 597 

LEGAL assets. Moneys derived under a will and paid into Court are 
legal assets. See Assets. 2 S. & G. 271 

LEGAL assets. Proceeds of real estate directed by the Court to be 
sold for payment of debts — Held legal assets. See Assets. 2 S. & G. 271 
LEGAL assets. Judgments against executors are payable in an 
administration suit out of legal assets according to dates. See Judgment 
against Executobs. 2 S. & G. 301 

LEGAL representative. One of two executors, co-defeudants, who 
was also a residuary legatee, having died insolvent and without any repre- 
sentative, after an order for accounts and inquiries made upon an ordinary 
claim — Heldy that the suit might be prosecuted under the stat. 16 & 16 
Yict. c. 86, in like manner as if a legal personal representative had been 
served and had appeared. Rogers v. Jones, 1 S. & G. 17 

LEGATEES' suit. A promissory note in renewal of one previously 
given to a godchild, on which the testator had paid interest. — Heldy in a 
legatees' suit, a debt payable in priority to legatees, but not to creditors. 
See Voluntary Obligation. 3 S. & G. 186 

LEGATEE dead at date of will. Under 33rd s. of Wills Ac^i— Heldy 
her heir entitled. See Will, 11. 2 S. & G. 396 

LEGITIMACY. Under a bequest to the children of L. S., who had 
three children born to him in England, while domiciled there, by a woman 
with whom he cohabited, and with whom he removed to Holland, and 
while domiciled in Holland had another child born to him by the same 



DIQS8T OF GASES. 175 

womao, whom he afterwards married in Holland — Held^ that the law of 
the country of the domicile at the time of the hirth and of the marriage 
mast prevail, and that the child bom in Holland was entitled to share 
equally with another child born there after the marriage; but the three 
children born in England, being illegitimate according to the law of Eng« 
land, were excluded. Goodman v. Goodman. 3 G. 643 

LESSOR. Where lessor agreed to let a house and to put it in deco- 
rative repair, the Court directed an inquiry whether the repairs had been 
doDe, and if not decreed damages. See Specific Pebfobmancb, 1. 

4G. 42 

LESSOR and lessee. Where a house required large expenditure, and 
the lessee, though warned of its state, entered into possession, the Court 
decreed specific performance. See Specific Fbrforhancb. 2 G. 201 

LESSOR and lessee. Where a lessor brought ejectment for non- 
repairing, and it appeared that most of the repairs had been done, and the 
rest delayed by the weather, Court granted an injunction. See Ejectment. 

4 G. 473 

ZEX LOCI. The principle of the Ux loci eontractiUs (as to marriage) 
examined as to various qualifications and exceptions. See Marbiage 
WITH A Deceased Wife's Sister. 3 S. & G. 481 

LIABILITY of executor. A promissory note given to a creditor by 
one of the executors in the name of the testator's firm, while the executor 
was carrying on the business pursuant to directions in the will, but was 
ignorant that the estate was insolvent — Held personally binding on the 
executors. Lucas v. Williams. 3 G. 150 

LIABILITY of executor. An executor, by the testator's direction, 
having negotiated for the purchase of a site for schools in connection with 
a new church to which the testator had largely contributed, but there being 
no binding contract at the death, subsequently completed and took a 
conTeyance to himself. — Held^ not entitled to charge the purchase-money 
against the estate. Inskip's Case, 2. 3 G. 359t 

LIABILITY of executor. Where a judgment had been recovered 
against executors for a debt due from their testator, and they paid the 
debt, the jcxecutors held entitled to be allowed such payment, although the 
Statute of Limitations might have been set up against the creditor who 
recovered the judgment. Hunter v. Baxter ; Re W. Freer' a Estate. 

3 G. 214 

LIABILITY of executor. An executor and also obligor of a bond 
found among assets, charged with full amount. See Debtob to Estate. 

3 G. 352 

LIABILITY of executors and trustees. Where executors and trus- 
tees, acting honestly and with due deliberation, lost part of the assets — 
Held, they were not liable. See Loss by Executobs. 4 G- 300 

LIABILITY of executors and trustees. It is not a breach of trust for 
a trustee to take a mortgage not containing a power of sale. See Breach 
OF Trust, 1. 2 S. & G. 231 

LIABILITY of executors and trustees. Where trustee for a married 
woman, with absolute power of appointment, was induced by her to com- 
mit a breach of trust, the Court dismissed a bill filed against the trustee 
bj her appointees. See Separate Use. 2 S. & G. 219 
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LIEN. A creditor having sued oat execution on a judgment at law, 
and finding the interest of his debtor in a term of years to be an equitable 
interest, has a lien upon it in equity without the aid of 1 & 2 Vict. c. 1 10 ; 
and where, after such execution, the leasehold estate of the debtor had 
been sold — Held, that the execution creditor had a lien on the proceeds of 
the sale. Gore y. Bowser. 3 S. & G. 1 

LIEN. Where a debtor gave authority by parol to his creditor to 
take certain goods passing by delivery, and sell them, and out of the 
proceeds to retain his debt — Held^ that the creditor, as against the admi- 
nistrator of the debtor, had a lien on such goods to the extent of his claim. 
Crumell V. Chrdner. 4 G. 626 

LIEN. The lien of a customer on ship in process of construction for 
advances — Held not destroyed by bankruptcy of shipbuilder. See Osdeb 
AND Disposition, 2. 4 G. 187 

LIEN. A solicitor has a lien on costs payable under a decree, though 
he has ceased to be solicitor, and has taken his client in execution for costs. 
See Solicitor and Client, 3. 4 G. 396 

LIFE, legal. Evidence of the performance of any vital act, such as 
the beating of the heart, is enough to constitute legal proof that a child 
was born alive. Brock v. Kellock. 3 G. 68 

LIGHT and air. A defendant, not being required by the bill to do 
80, did not file any answer. The cause came on upon a motion for a 
decree, when the defendant at the bar pleaded the Statute of Limitations. 
The Court, holding that a defendant who intends to set up such a defence 
ought to do so by answer, disallowed the objection thus taken. Holding v. 
Bcurton. 1 S. & G. Ap. xzv 

LIGHT and air. A plaintiff who slightly affected his own light and 
air — Held entitled to restrain a serious injury by others. See Ancient 
Lights, 1. 2 G. 683 

LIGHT and air. Court refused to restrain erection of glass screen 
with louvres to admit air. See Ancient Lights. 3 G. 702 

LIGHT. Where from the nature of business carried on a slight 
obscuration of light is injurious, Court will restrain it. Su Ancient 
Lights, 2. 2 G. 686 

LIMITATIONS, Statute of. An executor may pay a debt proved to 
be justly due by his testator, although barred by the Statute of Limita- 
tions ; and on the same principle may have a right to retain his own just 
debt, although barred by the Statute. Semble, that the executor's right to 
retain for his own debt may be asserted, not only after the assets have 
been paid by him into Court, but at any time before the distribution of the 
estate. Stahhchmidt v. Lett, 1 S. & G. 415 

LIMITATIONS, Statute of. The devisee of lands charged with pay- 
ment of legacies devised his estate at H. to S. on trust to sell, and in the 
mean time to let the said estate and apply the rents and net proceeds 
towards payment of his debts and the legacies charged thereon by his 
(testator's) will. — Held^ an express trust for payment of the legacies ; and 
on a bill filed by the legatees against the representative of the trustee, it 
was held that the claim was not barred by the 40th section of the 3 & 4 
Will. 4, c. 27. The provisions of the 40th section do not apply to cases of 
express trusts. Watson v. Saul, 1 G. 188 
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LIMITATIONS, Statute of. Solicitors who had given up documents 
to official manager, on his undertaking to pay their bill out of first moneys 
in hand, and waited nine years before sending in their bill — Held Dot 
barred by statute. See Statute of Limitations, L 2 G. 47 

LIMITATIONS, Statute of. The order to wind up a company does 
not suspend operation of Statute of Limitations. See Statute of Limi- 
tations, 2. 2 G. 42 

LIMITATIONS, Statute of. There is no analogy between Bankruptcy 
and the Winding-up Acts as to Statute of Limitations. See Statute of 
LniTTATiONs. 2 G. 42 

LIMITATIONS, Statute of. No lapse of time will bar the right to 
redeem where there has been an oppressive exercise of a power of sale by 
mortgagee. See Mortgagee, I. 1 G. 421 

LIMITATIONS. See Statute of Limitations, passim. 

LIMITED liability. Whether shareholders who have paid in full are 
liable for debts of the company except under sections 66, 67, and 68 of 
7 4& 8 Vict. c. 110. See Winding-up Acts, 2. 2 S. & G. 95 

LIMITED liability. Whether shareholders who have paid in full, 
and have made further payments under an order for a call, may not recover 
excess. See Winding-up Acts, 2. 2 S. &. G. 95 

LIMITS of deviation. Company restrained from going beyond the 
limits of deviation, though the owner of the land beyond was mentioned 
in the book of reference. See Deposited Flans, 2. 4 G. 352 

LINE of street. A local board restrained from requiring a plaintiff to 
set back his building in conformity with their bye-law, having previously 
approved of his plans. See Local Government. 4 G. 262 

LOAN. Where, by a marriage settlement of real estate with powers 
of sale, trustees were empowered to lend the proceeds to the husbaud, and 
in order to do so sold the estate to the family solicitor, who raised the 
money, and afterwards sold the estate to the husband (no money being paid), 
who mortgaged it ; on a bill by infants interested under the settlement, 
the Court decreed re-conveyance of the estate to the trustees, free from 
incumbrance. See Trustee, 2. 1 S. & G. 188 

LOAN. Where a lessor obtained a loan on a lease, and it appeared he 
had granted a previous lease, which he had forgotten, the Court decreed 
repayment of the money. See Lease. 2 G. 37 

LOAN. Alleged loan by a solicitor to his client disallowed. See 

SOLICITOB AND CLIENT, 1. 3 G. 337 

LOCAL government. Theowner of a factory, being desirous of rebuilding 
his premises, submitted the plans, &c., to a committee, to whom the Town 
Council, also the Local Board of Health, delegated their powers, and, the 
plans having been approved, pulled down the factory, and proceeded to 
rebuild it according to such plans. The Town Council, under the 35th 
section of the Local Government Act, 1858, relating to buildings to be 
erected, having required the plaintiff to set back his premises, the Court 
restrained them by injunction from interfering with the erection of the 
factory according to the approved plans. Slee v. Corporation of Bradford. 

4 G. 262 

LOCKE KING'S Act. A bequest to executrix of all testator's per- 
sonal estate, subject to payment of debts. — Held, under 17 & 18 Vict. c. 113, 

TOL. V. N 
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a Bofficieut manifestation of intention to exonerate real estate. See 
Will, 1. 4 G. 181 

LOSS by executor. On a bill by a cestui que trust against trastees and 
executors, to make them liable for loss alleged to have been sustained by 
the sale of the testator's business and stock-in-trade, against the will of the 
plaintiff, to one person instead of another, who, he alleged, would have 
made a higher offer, the Court held that, the trustees having acted with doe 
deliberation, and in the. honest exercise of their discretion, the trustees were 
not liable, and gave them their costs of the suit. Selbyr, Bowie. 4 6. 300 

LOST deed. On parol evidence that a marriage had taken place on 
faith of representations made by testator before and after the marrriage, 
and on evidence that a deed had been executed, which was not forthcoming, 
the Court directed a settlement in accordance with such representations, 
though the bill was not filed till seventeen years afterwards. See Mar- 
riage Settlement, 4. 2 G. 1 

LOST petition. The original petition having been lost, the Court 
allowed copy left with the officer to be filed. See Pbactice, 11. 

1 S. & G. 137 

LUNACY. Where a husband on his marriage covenanted to exercise 
a power of jointuring, and subsequently became of unsound mind — Held, 
that the covenant was a defective execution of a power which entitled the 
wife to relief. See Defective Execution op a Poweb. 3 S. & G. 394 

LUNACY. Demurrer to a bill filed to administer estate of a lunatic 
from date of lunacy to his death, overruled with costs. See Administra- 
tion. 4 G. 127 

LUNATIC (guardian ad litem to). In a suit, commenced by summons, 
for the administration of the estate of an intestate, against the administra- 
trix and her husband, the husband became lunatic, though not so found by 
inquisition ; and the Court, on motion ex partly supported by affidavit of 
fitness, appointed a guardian ad litem. In re Osbaldiston*s Estate. OsbaU 
diston V. Crowther. 1 S. & G. Ap. xii 

LUNATIC. A mortgagee held entitled to a foreclosure decree in a 
suit against the real and personal representative of a mortgagor who was 
lunatic at the time of the mortgage, there being no evidence to show that 
the plaintiff knew or took advantage of the lunacy. The mere insanity of a 
mortgagor to whom or to whose agent the mortgage-money has been honestly 
paid, and of whose insanity no advantage was taken in the transaction, does 
not annul the rights of the mortgagee. Campbell v. Hooper, 3 S. & G. 153 

MAINTENANCE. Where the mother of an infant refused to bring 
him within jurisdiction, the Court refused to make any allowance for 
maintenance. See Infant. 1 S. & G. 73 

MAJORITY of trustees of a dissenting chapel can only deal with 
trust property according to trust. See Chapel. 3 G. 547 

MANAGING body. Where managing body of a religious society 
summarily for misconduct dismissed their agent from his situation and 
house occupied by him. Court supported their decision. See Tenant at 
Will. 2 G. 473 

MANAGER. Where a testatrix directed lier executors to continue the 
business of a public-house, and to employ W. as manager at a salary, and at 
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the expiration of the lease the goodwill, &c. &c., to be sold, the Court refused 
to accelerate the sale at the instance of the residuary legatee, a sale not being 
required for payment of debts. Saunders v. Rotherham, 3 G. 5)6 

MANOR. Vendor of manor entitled to fines between dates of contract 
and completion. See Fixes. 1 6. 395 

MANUFACTURE. An invention which was required to make a 
discovery of use for manufacturing purposes is a *' new manufacture." See 
Patbnt. 4 G. 577 

MARITAL right. By a marriage settlement, a fund belonging to the 
wife was assigned to trustees for her separate use for life, remainder to 
the children of the marriage with power of appointment, and in default to 
her next of kin. On her death without issue and intestate, not having 
exercised the power of appointment, it appearing that she was illegitimate, 
the husband was held entitled to the fund in his marital right, as all the 
trusts of the settlement which interrupted the marital right had failed. 
Ancnynume. 1 G. 392 

MARRIAGE contracted on faith of a voluntary bond gives it the 
character of debt See Yoluntaby Obligation. 1 G. 118 

MARRIAGE. The law of the country and domicile must prevail as 
to children born before marriage. Su Legitimacy. 3 G. 643 

MARRIAGE, invalid. Gift by a testator of 30002. to a woman with 
whom he had contracted an invalid marriage for her sole and separate use 
while unmarried, and should she marry to pass to the residuary legatee — 
Held an absolute gift, subject to a gifl over. See Will, 4. 3 G. 606 

MARRIAGE. A suitor wrote to the mother of the young lady as 
follows : — **^ If your daughter has or may have money, my wish and inten- 
tion would be that it should be settled for her sole and separate use." Con* 
sent to the marriage having been given in the faith that the intention thus 
expressed would be fulfilled, and the marriage having taken effect without 
a settlement, the Court ordered the wife's property to be settled in the 
usual way, and the costs of the suit and of the settlement to be paid out of 
the fund. Alt v. AlU 4 G. 84 

MARRIAGE with a deceased wife's sister. The law of the country 
in which a marriage is solemnised cannot give validity to a marriage pro- 
hibited by the laws of the country of the domicile and allegiance of the 
contracting parties. Therefore, a marriage celebrated during a temporary 
residence in Denmark between an English widower and the sister of his 
deceased wife, being null and void by the stat. 5 & 6 Wm. 4, is not valid 
although by the law of Denmark marriages are permitted between persons 
so related by affinity. The principle of Ux loci contractiU examined as to 
various qualifications and exceptions. Brook v. Brook. 3 S. & G. 481 

MARRIAGE. On a reference to approve of a settlement it is open 
to the Court to inquire as to the propriety of the marriage. See Settle- 
ment. 3 S. & G. 331 

MARRIAGE articles. By marriage articles the intended husband 
agreed to settle when required one moiety of the wife's reversionary 
interests, and after the death of the tenant for life reduced one moiety into 
possession, and gave a release for the same ; but he never executed a settle- 
ment or assignment of the other, and died in the lifetime of the wife. — 
Heldf that as the covenant was only the covenant of the husband, and not 

N 2 
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of the wife, and merely executory, he never having executed any assign- 
ment, the wife was not bound. Cramer v. Moore, 3 S. & G. 141 

MARRIAGE articles. Where marriage articles directed, if there 
were but one younger child of the marriage, 8000/. to be raised for por- 
tions; if two, 12,0002.; and if three or more, 15,000/.: and there were 
three younger children of the marriage, of whom two died infants — Held, 
that the trust to raise 15,000/. had arisen in favour of the surviving 
younger child. Hemming v. OriJUh; Griffith v. Hemming. 2 G. 403 

MARRIAGE settlement. A settlement made on his marriage by a 
solicitor and money scrivener indebted of all his property on a woman with 
whom he had previously cohabited — Held to be an act of bankruptcy. 
See Bankruptcy, 2. 1 S. & G. 228 

MARRIAGE settlement, rights of children under. In determining 
the rights of children under a marriage settlement, the Court, unless pre- 
vented by clear and distinct words, will hold that children who attained 
twenty-one, and died living their parents, take vested interests under the 
settlement. The Court will lay hold of minute circumstances in favour of 
such construction. Bailie v. Jackson, 1 S. & G. 175 

MARRIAGE settlement, mistake in. On clear evidence of mistake, a 
marriage settlement of a lady's fortune was reformed by striking out a proviso 
against anticipation of her separate estate, she having executed it on a 
representation that the most unlimited control over both principal and 
interest was secured to her, it having been agreed before the marriage 
that she should continue to possess the same power of disposition which 
she then had. Torre v. Torre, 1 S. & G. 518 

MARRIAGE settlement. Bill by the assignees of a bankrupt to set 
aside a settlement of the greater part of the bankrupt's estate, made pre- 
viously to and in consideration of marriage, when the bankrupt was em- 
barrassed and insolvent, and the lady aware of his embarrassments. — 
Dismissed with costs, it appearing that the marriage had been honestly 
contracted after an engagement for several years. The principle of the 
decision in Campion v. Cotton, 17 Yes. 263, examined and followed. The 
reason why the consideration of marriage is so much regarded is, as sup- 
porting a settlement against the claims of creditors. But where a marriage 
is dishonestly contracted as a mere scheme to defraud creditors, as in 
Colombine v. Penhall, 1 Sm. & G. 228, the settlement will be set aside. 
Fraser v. Thompson. 1 G. 49 

MARRIAGE settlement. Assets of a testator, settled bond fide on 
the marriage of the residuary legatee, are no longer liable to the claims of 
creditors. Therefore, a bill filed against the residuary legatee and the 
trustees of the settlement, to recover the amount paid by the plaintiff by 
reason of the testator's breach of the covenants in a lease, was dismissed with 
costs. iSjoacibnan V. Timbre// considered. DilkesY.Broadmead. 2 G. 113 

MARRIAGE settlement. A covenant by a husband in marriage 
articles to join his wife in assuring to the trustees all property real or 
personal which the wife should become entitled to or interested in during 
the marriage — Held not to bring within the settlement a legacy subse- 
quently given to the wife to be at her own disposal and control, and not to 
be subject to the jus mariti, or liable to be affected by his debts or deeds. 
Oretf V. Stuart, 2 G. 398 
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MARRIAGE settlement. Bj a marriage settlement property belong- 
ing.-f to the intended wife was conTejed to trustees upon trust (after the 
death of the husband and wife) for the children of the marriage in the 
usual way. It was then declared that if all the children should die the 
trustees should convey the property to A., B., and C. There never was 
any issue of the marriage. — Heldy that, although the language of the deed 
only provided for death of issue, the gift over took effect. Oshom v. BelU 
man. 2 G. 593 

MARRIAGE settlement Bill by Infants against the devisee of their 
grandfather, to establish a settlement of real and personal estate alleged to 
have been made or promised on the marriage of their parents. The Court, 
on parol evidence that the marriage had taken place on the faith of repre- 
sentations made by the testator previously to the marriage, and on evidence 
of representations made by him after the marriage, directed a settlement in 
accordance with such representations, though the bill was not filed until 
seventeen years afterwards. Prole v. Soady, 2 G. 1 

MARRIAGE settlement. A settlement made by a woman of her per- 
sonal property after her engagement to be married set aside after her death 
at the suit of the husband, although he was told before the marriage that 
she had executed a settlement affecting her property. It appearing that 
neither she herself nor her husband was accurately informed of the nature 
and effect of the trusts of the settlement — Heldy that the doctrine of con- 
structive notice of the contents of an instrument was not sufficient to bind 
the husband on the ground of acquiescence. Suppression of the truth, or 
misrepresentation of a material fact, will vitiate any contract or gift the 
validity of which depends upon the truth and accuracy of the representa- 
tion on which it was made. Prideaiuc v. Lonsdale, 4 G. 169 
MARRIAGE settlement. Where the draft of a proposed settlement 
in contemplation of the marriage of an infant ward of Court, containing a 
covenant to settle after-acquired property, but no provision as to a second 
marriage, was approved by the intended husband, but never executed, 
though a post-nuptial settlement in different terms was executed, the Court 
varied the latter settlement by adding the covenant as to after-acquired 
property. Re Hoare^s Trusts, 4 G. 254 
MARRIED woman. The dividends of a fund in Court were, by an 
order made in a cause, directed to be paid to one of the defendants, an 
unmarried lady, during her life, or until further order, with liberty to ^pply. 
The lady having married, she and her husband, by petition stating the 
marriage and a settlement of the dividends on her to her separate use, 
prayed an order directing the payment of the dividends to the separate use 
of the lady, and that the plaintiff might be directed, under the 44th Order 
of April, 1852, to enter on record a statement of the marriage and the 
nature and effect of the marriage settlement. The Court held, that an 
order for payment of the dividends might be made, but declined to give 
any such direction to the plaintiff as asked. Langdale v. OilL 1 S. & G. 24 
MARRIED woman. Where the share of a married woman was 
subject to payment of costs unascertained, which might be expected to 
reduce it to 200/. or less, the Court, to save further expense, ordered it to 
be paid to the husband, and dispensed with any examination as to the 
consent of the wife. See Practick, 12. 1 S. & G. 138 
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MARRIED woman. A legacy whicb accrued to a married woman 
separated fVom her husband (who had not been heard of for fourteen 
years), and which had been carried to account of husband and wife, 
ordered to be paid to wife. See Husband and Wife. 2 S. & G. 85 

MARRIED woman. The Court declined to direct payment to a 
husband of a fund which had accrued to his wife, a foreigner, on evidence 
that by the law of their country it would be the husband's, but directed a 
commission to take her examination. See Practice, 6. 2 S. & G. Ap. vr 

MARRIED woman, with absolute power of appointment, induced the 
trustee to make an improper investment, by which the fund was lost, and 
afterwards appointed to her children, who filed a bill against the trustee, 
but the Court dismissed the bill. See Separate Use. 2 S. & G. 219 

MARRIED woman. Where a railway company took land which was 
vested in trustees for a married woman and her children, the Court refused 
to direct payment of the price to the trustees under sections 69 and 78 
of the Lands Clauses Consolidation Act. See Land taken bt a Railwat 
Company, 1. 3 G. 218 

MARRIED woman. Where a married woman became entitled after 
marriage to a fund to her separate use, and was induced by her husband to 
lend it on mortgage by a deed reciting that it was her property before 
marriage, and securing repayment of the loan to the survivor of husband 
and wife, the Court set the deed aside, and directed a new one to be 
executed. Knight v. Knight o G. 26 

MARRIED woman. Where there was a devise of real estate to a 
married woman, for her, her heirs, executors, administrators, and assigns, 
for her and their own use and benefit for ever, free and without the inter- 
meddling or control of her husband — Held, that a will by the devisee 
passed the real estate. Hall v. Waterhause. 5 G. 64 

MARRYING again. Where a woman who was entitled to the 
interest in a fund, with a proviso for forfeiture if she married again without 
consent of the trustees, contracted a secret marriage, and received the 
dividends, and afterwards died, the Court declared the husband subject to 
the wife's liabilities. See Forfeiture. 4 G. 382 

MEDICAL evidence. Evidence of the performance of any vital act 
is proof that a child was born alive. See Life, Legal. 3 G. 58 

MENTAL incapacity. Where a vendor of feeble intellect sold his 
property to a creditor for an inadequate price, the Court, on a bill filed 
by his heir impeaching the transaction, set aside the sale, but directed 
the deed to stand as a security for moneys actually due, on the footing of 
a mortgage. Mere inadequacy of price is insufficient of itself to vitiate a 
sale ; but where there is weakness in the mental capacity of the vendor, 
the sale cannot be sustained in this Court, unless the vendor has been 
adequately protected in the transaction. Longmate v. Ledger^ 

2 G. 157 

MENTAL incapacity. Gift by a person of weak intellect of her 
whole fortune to a person who had acquired great influence over her 
mind, by making her and others believe that he sustained a supernatural 
character — Held invalid. Nottidge v. Prince, 2 G. 246 

MERGER. A testator, after directing payment of his debts in the 
first place, devised all his copyhold estates to three trustees (also his 
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ezecutorB), and the survivor of them, and the heirs of tho sarvivor, upon 
trust to paj the rents to his daaghters and the survivor of them for life, 
in equal moieties ; and after the decease of the survivor, he devised the 
estate (in moieties) to the heirs of the body of each of his daughters, with 
remainder over to the right heirs of his surviving daughter. — ffeld^ that 
the interests limited in remainder were equitable estates. Where there is 
a devise to trustees to paj debts, the estate of the trustees cannot be 
measured bj the duration of the life estates. Crtaton v. Creaton. 

3 S. & G. 886 

MILITARY pension. An assignment of his pension hj a military 
officer for value is void under the 46 Geo. 3, c. 69, and 47 Geo. 3, c. 25 
See Pension, Assignment of. 3 G. 171 

MILITARY pension, assignment of, by a retired officer of the India 
service, valid. See Pension. 3 G. 467 

MILITARY pension, an assignment of, by a military officer in the 
East India Company's service, who under the Transfer Act became an 
officer in the Queen's service, valid. See Pension. 4 G. 619 

MINERALS. Under Settled Estates Acts, 19 & 20 Vict. c. 120, Court 
has power to direct sale of minerals. See Settled Estates Acts. 

3 G. 126 

MINES. Purchase by solvent partners of share in mines belonging 
to insolvent partner set aside. See Partner, Pubghasb bt. 

3 S. & G. 419 

MINES. Mortgagees of mines held responsible for coal worked 
improperly by owners of contiguous mines. See Mortgagee, 1. 

2G. 692 

MINES. The owners of contiguous estates, who were tenants in 
common of the mines beneath, held equally entitled to the landing-rent 
paid on foreign coal raised through a shaft which had been constructed by 
a lessee of the mines, but which opened into the separate estate of one of 
the owners. Clegg v. Clegg, 3 G. 322 

MINES. New partner's interest in lease of mines terminated by dis- 
solution. See Partnership, 3. 3 G. 412 

MINING company. Mode of removing shareholder's name in a 
company on the cost book principle. See Cost Book System. 

1 S. & G. 26 

MINING shares. Claim by executors to retain part of assets as 
indemnity against mining shares refused. See Indemnity. 4 G. 505 

MINISTER of a dissenting chapel only tenant at will. See Dissent- 
ing Minister. 1 G. 1 

MINISTER of a chapel held entitled to a house dedicated to the 
minister's use which the trustees had let. See Chapel. 3 G. 547 

MINOR. Bill by a married woman divorced to set aside a post-nuptial 
settlement executed while a minor, in so far as the settlement was in the 
usual form, dismissed with costs ; but a proviso that if husband and wife 
separated, and she required alimony, the interest under the settlement 
should cease, was expunged. See Post-nuptial Settlement, 1. 

4G. 509 

MISAPPLICATION. Where a trust deed provided that any trustee 
who should pay to his co-trustee moneys for the general purposes of the 
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will should not - be obliged to see to the application thereof, a bill 
against two trustees, to make them responsible for misapplication of trast 
monejs by the third, dismissed with costs. Su Bbeach of Trust. 

3 G. 116 

MISDESCRIPTION. It is a misdescription in particulars of sale to 
describe a house as No. 58, Pall Mall, opposite Marlborough House; 
where the house was, in fact, not in Pall Mall, but was situate behind No. 
67, Pall Mall, having an entrance with a door which for mauj years bore the 
designation of No. 58, and a separate passage, about sixty-five feet long, 
and three feet eight inches wide, across the ground floor of No. 57, between 
the basement and upper stories of No. 57. — Held^ that, the particulars 
having indicated no peculiarity in the access to the house, and the objec- 
tion on this point having been taken as soon as it was known, the purchaser 
was entitled to have the contract rescinded. Stanton v. TatteraalL 

1 S. & G. 529 

MISDESCRIPTION. There being no charity exactly answering 
description in a will, a similar charity held entitled. See Will, 2. 

2 S. & G. 31 

MISDESCRIPTION. Where a house was described as substantial 
and convenient, and it was out of repair, some of the walls only half an inch 
thick, and some of the bedrooms extremely small inner rooms without 
fireplaces — ffeld^ not a misdescription. See Yeki>or and Pubchaseb, 1. 

2 G. 151 

MISDESCRIPTION. A lot sold by auction, described in the parti- 
culars of sale as a mansion-house and pleasure grounds, containing an 
area of 7683 square feet or thereabouts, contained in fact but 4350 square 
feet ; but one of the conditions being, '* that the admeasurements are pre- 
sumed to be correct, but if any error be discovered therein no allowance 
shall be made or required either way," on a bill by the purchaser seeking 
specific performance with compensation, the Court decreed specific per- 
formance without compensation, and ordered the plaintiff to pay the costs 
of the suit. Cordingley v. CheesebrcugK 3 G. 496 

MISREPRESENTATION. Bill by a shareholder and director in a 
Mmited company, alleging that he had been induced by misrepresentation 
\ctake shares ; but it appearing that, though the reports published by the 
directors contained erroneous but not fraudulent statements, the truth of 
which the plaintiff had the means of ascertaining, the bill was dismissed; 
but, the accounts not having been kept as required by the Act<, the dis- 
missal was without costs. Conybeare v. The New Brunswick and Canada 
Railway Company Limited. 1 G. 339 

MISREPRESENTATION. Misrepresentation of material facts is a 
ground for setting aside a partnership contract ; and therefore, where a 
plaintiff entered into a partnership on a representation that the debts of 
the bank were only 11,000/., whereas they were in fact 26,000/., the Court 
declared the partnership void ah initio^ and directed the repayment of the 
premium, although the plaintiff might aliunde have discovered the real 
condition of the firm. Rawlins v. Wickham ; Wickham v. Rawlins, 

1 G. 355 

MISREPRESENTATION. Where a solicitor induced his client, a 
mortgagee, to execute a conveyance on (he misrepresentation that it was 
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a lease, the Coart set it aside against the mortgagee for value. See Void 
Deed. 2 G. 353 

MISREPRESENTATION. A policy of insurance on the life of T., 
which one insurance company induced another, by way of re-assurance, to 
effect, on the representation that they intended to retain part of the risk, 
which, however, they subsequently got rid of by a further re-assurance — 
declared void. Jorden v. Money ^ 5 H. of L. C. 185, considered. Trail v. 
Baring. 4 G. 485 

MISREPRESENTATION or suppression of truth will vitiate any 
contract. See Marriage Settlement. 4 G. 159 

MISTAKE. Where a clause in a marriage settlement against antici- 
pation was introduced by mistake. Court, on clear evidence of mistake, 
reformed it. See Reforming Settlement. 1 S. & G. 518 

MISTAKE in parcels. The Court overruled a mistake in parcels, and 
compelled purchaser to complete. See Specific Performance, 3. 

2 S. & G. 39 

MISTAKE. The plaintiff covenanted in a deed of family arrange- 
ment that if he should become entitled to future property exceeding in 
value the sum of it should be subjected to the trusts of the set- 

tlement. Some such covenant was arranged for, but the plaintiff under- 
stood that it was limited to a particular property. On his seeking by bill 
to have the covenant declared void or to have its scope ascertained — Held^ 
that the plaintiff having failed to present the clearest evidence of mistake, 
his bill must be dismissed, but without costs even against the trustees, 
who ought to have seen that there was a blank in the deed ; but the Court 
declined' to rectify the imperfection and fill up the blank by a mere decla- 
ratory decree. Fyfe v. Arhuthnot. 3 S. & G. 547 

MISTAKE. A railway company, under the misapprehension that a 
tenant for life was owner in fee of certain land, entered into an agreement 
with his supposed agent under the 84th section of the Lands Clauses Con- 
solidation Act, and took possession of the land, on which they constructed 
their railway. On a bill by the remainder-men and mortgagees, the Court 
granted an injunction to restrain the company from retainiug possession of 
the land. Semble^ the 68th section of the Lands Clauses Act does not 
apply to cases where a company have, under a mistake, wrongfully taken 
possession of the land. Deere v. Guest, 1 M. & G. 516, considered. Ferka 
V. The Wycombe Railway Company. 3 G. 662 

MISTAKE. A vendor, being a lessee of a house with a right of 
purchase, agreed to sell the fee-simple and inheritance for 2500/., and 
assigned his lease and contract for purchase to the purchaser, who by 
mistake covenanted to perform the covenants in the lease. It appearing 
that one-fourth of the property was leasehold, and the vendor having 
brought an action for the purchase-money, on bill filed by the purchaser 
the Court set aside the contract. On a bill to set aside a written instru- 
ment on the ground of mistake or surprise, parol evidence is admissible to 
show that such instrument is contrary to the real terms of the contract, 
and that it ought to be set aside. Price v. Ley. 4 G. 235 

MODEL lease. Where it was necessary to grant a large number of 
building leases in nearly the same terms, and one lease had been settled in 
chambers, the Court allowed the lessors to grant others without refer- 



186 DIGEBT OF OASES. 

enee to chambers, the model lease being appended to the order. See 
Lease. 3 G. 514 

" MONEYS," '' balance of account at bankers," moneys on deposit-notes 
bearing interest, "and money in hands of stakeholders on a bet," passed 
under the term " moneys." See Will, 9. 2 S. & G. 284 

MONEYS, mortgage notes of hand, and household effects, held to pass 
under voluntary deed on certain trusts with a power of attorney to trustees. 
Aliter where there is no actual assignment and sufficient declaration of 
trust See Yoluktary Deed. 3 S. & G. 337 

MONEY given to separate use of a married woman without interven- 
tion of trustees, and received by husband, is impressed with trust. See 
Separate Use. 1 G. 126 

MORTGAGE by person with defective title conveys no interest. The 
solicitor having funds in his hands, the property of another client, applied 
them in discharging the prior mortgage for raising the money lent to the 
husband, and, as owner of the estate, executed a mortgage to his client for 
the amount advanced. — Heldy there being an infirmity in his own title, he 
could convey no valid equitable interest to his mortgagee. Robinson v. 
Briggs. 1 S. & G. 188 

MORTGAGE by son to secure father's debt, set aside* The solicitor 
and confidential friend of a father and son, being a large creditor of the 
father on a mortgage of his life estate, with certain policies of assurance 
on the father's life, induced the son, who was immediate tenant in tail in 
remainder, to concur in executing a disentailing deed a month after the 
son came of age, and to execute a mortgage charging this debt of the 
father on the inheritance, the policies of assurance being at the same time 
assigned for the benefit of the son. The counsel employed to prepare the 
deeds cautioned the solicitor that the transaction might be impeached, 
and by his advice another solicitor was consulted on behalf of the son, 
who declined to advise the son to enter into the transaction. — Heidy that 
the son was entitled to set aside the mortgage on the terms of restoring 
the policies of assurance. Held^ also, that one of the policies having been 
sold by the son, by advice of the solicitor, to pay the premiums on the 
others, the restoration of the money produced by that sale was sufficient. 
Three subsequent mortgages, one to the solicitor, and the two others to 
strangers, the moneys advanced on which were applied or invested in land, 
of which the son had the benefit — Heldy not to be a sufficient confirmation. 
King v. Savery. 1 S. & G. 271 

MORTGAGE settled by Judge. In an administration suit, a mortgage 
of the copyhold estates was directed to be settled by the Judge of the Court to 
which the cause was attached. The Court refused the application of the 
intended mortgagee, that his own counsel might settle the draft mortgage on 
his behalf at the costs of the estate. Nicholson v. Jeyes, 1 S. & G. Ap. xiii 

MORTGAGE. It is not a breach of trust to take a mortgage without 
power of sale. Farrar v. Barraclough. 2 S. & G. 231 

MORTGAGE directed by Court in order to raise principal, with 
interest and costs, charged on real estate. See Charge on Real Estate. 

2 S. & G. 136 

MORTGAGE of harbour and buildings, rates and duties. See Sale. 

2 S. & G. 48 
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MORTGAGE bj son to relieve father, ezecnted shortly after attaining 
twenty-one, supported. See Undue Influi&ncb. 2 S. & G. 531 

MORTGAGE. A mortgagee held entitled to a foreclosure decree in 
a suit against the real and personal representative of a mortgagor who 
was a lunatic at the time of the mortgage, there being no evidence to show 
that the plaintiff knew or took advantage of the lunacy. The mere insanity 
of a mor^agor to whom or to whose agent the mortgage-money has been 
honestly paid, and of whose insanity no advantage was taken in the trans- 
action, does not annul the rights of the mortgagee. Campbell v. Hooper, 

3 S. & G. 153 

MORTGAGE. An owner of a leasehold house mortgaged to first 
and second and third mortgagees. He then sold it, subject to the first two 
incumbrances only, to a purchaser, who paid for it in the cheque of his 
trading firm, and took the assignment ; but owing to misgivings he counter- 
manded payment of the cheque, and then for the first time received notice 
of the existence of the third mortgage. Being, however, threatened with a 
summons in bankruptcy, he withdrew his countermand, and the cheque 
was paid. — Held^ that he was not a purchaser for value without notice, 
but was bound to redeem the third incumbrance. Tildeeley v. Lodge. 

3 S. & G. 543 

MORTGAGE. Acknowledgment by tenant in tail of mortgagee's 
title restored right to redemption, so as to bind remainder-man. See 
Acknowledgment. • 1 G. 35 

MORTGAGE by client to solicitor, to secure advances and costs, set 
aside. See Solicitor and Client. 1 G. 174, 270 

MORTGAGE obtained by solicitor from his client on the represen- 
tation that it was a deed of covenant to produce, set aside. See Fraud. 

1 G. 230 
MORTGAGE. A husband having by purchase with his own money 

obtained a conveyance to himself of freehold lands to which his wife had 
an incomplete equitable title, deposited the title-deeds to secure a loan to 
himself, and died, having by his will given all his real and personal estate 
to his wife, who after his death purchased a judgment debt against her 
husband's estate prior in date to the deposit by way of mortgage. On a 
bill by the mortgagee — Hkldy that his title was paramount to that of the 
wife, both in her own right and as judgment creditor. Chesshyre v. Btss, 

2 G. 287 
MORTGAGE effected by agent under a power of attorney in ample 

terms, but not expressly to borrow money — Held within power. See 
Principal and Agent. 2 G. 138 

MORTGAGE. The word "charge" contained in the 42nd section of 
the 3 & 4 Will. 4, c. 27, used in connection with the 40th section, includes 
mortgages. Dearman v. Wyche^ 9 Sim. 370, and Du Vigier v. Lee, 2 Hare, 
326, considered. An acknowledgment by the devisee of a mortgagor 
fifteen years after the date of the deed held sufficient to entitle the mort- 
gagee, as agaiust a second mor^agee and subsequent incumbrances, to 
recover the arrears of interest for more than six years. Bolding v. Lane. 

3 G. 561 
MORTGAGE. Where a mortgage was entered into by wife when a 

feme sole, and part of the moneys paid to her, but deed executed by 
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husband and wife, Court made a foreclosure decree against both. See 
Foreclosure, 1. 3 G. 636 

MORTGAGE. Where a person in difficulties, desirous of effecting a 
loan, was induced for inadequate consideration to execute a sale, the Court 
declared the deed a mortgage. See Pressure. 3 G. 261 

MORTGAGE. Estates held on mortgage and on trust held not to 
pass under a devise bj a testator of all his reid and personal estates to his 
nephews and nieces, who were a numerous unascertained class. See Trust 
Estates. 3 G. 466 

MORTGAGE of ship. Statutory form of assignment being by indorse- 
ment — Held, the mortgagee having deposited the deed with his bankers, 
and afterwards become bankrupt, that mortgage was not within his order 
and disposition. See Order and Disposition, 1. 4 G. 75 

MORTGAGE taken by professional adviser, to secure a debt due to 
himself from a relative of the mortgagor, set aside. See Professional 
Adviser. 4 G. 670 

MORTGAGE by husband and wife of wife's property, reserving 
interest to husband, set aside. Knight v. Knight. 5 G. 26 

MORTGAGEE bound to inquire. A husband, as purchaser from the 
solicitor, being in treaty for a loan on mortgage of the estate, abstracts 
were delivered, which disclosed the marriage settlement, the conveyance 
to the solicitor as purchaser under the power, the covenant to repurchase 
by the husband, and the deed of confirmation by the infant trustee. The 
mortgage being completed — Held, that the abstract disclosed what ought 
to have put the mortgagees on inquiry, and that they were affected with 
notice. Robinson v. Briggs. 1 S. & G. 188 

MORTGAGEE. Rents of sequestrated property ordered to be paid to 
mortgagees who had been prevented by sequestration from taking posses- 
sion. See Sequestration, Writ of. 1 S. & G. 506 

MORTGAGEE being decreed to re-convey one moiety of the estate 
included in his security to the mortgagor, and being entitled to retain the 
deeds, is bound to covenant to produce. See Covenant. 2 S. & G. 174 

MORTGAGEE. A foreclosure decree is not made absolute against a 
second mortgagee and the mortgagor by one and the same order. See 
Foreclosure. 3 S. & G. 314 

MORTGAGEE. Where a mortgagee, under an improper exercise of a 
power of sale contained in his deed, himself became the purchaser of the 
mortgaged property, on a bill filed fifteen years afterwards the Court 
decreed redemption, and ordered the costs of the suit to the hearing to be 
paid by the mortgagee. No lapse of time will bar the right to redeem 
where relief is sought against the improper and oppressive exercise 
of a power of sale by the mortgagee — Semble, Eobertaon v. Norris. 

1 G. 421 

MORTGAGEE. Where a mortgagee, by an improper exercise of a 
power of sale contained in his deed, entered into possession as purchaser, 
and printed the paper, receiving the profits and providing the necessary 
funds, the Court, having set aside the purchase, refused to allow him to 
charge credit prices for printing, even though on the mortgage account a 
balance might, be found due to him from the mortgagor. A motion to 
obtain the opinion of the Court as to the principle on which the account 
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oaght to be taken, lor tlie guidiuioe of tbe chief deck, is no! ime^Ur — 
SembU, E6berlatm t. Xorris. 1 G. 428 

MORTGAGEE. Where two mortgages of difj^eot estates were 
assigDcd to one mortgagee as a secoritj for one gross sum — HtJih that the 
porchaaer of the eqaitj of redemption of both estates cannot redeem one 
without redeeming both. Vimi t. Padgttt. 1 G. 4i6 

MORTGAGEE. A mortgagee who holds property in pledge is re- 
sponsible for it in its integritj ; therefore a mor^agee of lands containing 
underneath um^ittied coal-fields, who allowed the owners of adjacent coal- 
mines to explore and work the coal, on a bill filed bj the mortgagor against 
him and such coal-owners was held responsible, and, besides the common 
decree, the Court directed an account of all coal worked by the defendants, 
or either of them, and of the proceeds thereof. Hood t. EasUm. 2 G. 692 

MORTGAGEE. Where a mortgagee, after tendo* of his principal 
and interest (the costs being nnaaeotainedX sold under the power in his 
deed, the Court set the sale aside against him and a person who had 
booght with knowledge of the tender. A purchaser who bujs with know- 
ledge of cireomstances sufficient as against the mortgagee to invalidate 
the sale, becomes a party to the transaction, and is not protected by the 
proTiso that the purchaser need make no inquiry. Jenkins ▼. Jones, 2 G. 99 

MORTGAGEE. The mortgagees of a steamship, who, against the 
consent of the mortgagor, employed her in trade, whereby they lost large 
sams, and afterwards sold her by private contract without notice to 
the mortgagor, for less than the amount of the mortgage debt, charged 
with her value on taking possession. Whether a mortgagee of a ship is 
boand to sell her, or whether he may use her as a prudent owner would 
do — qu4Bre, Marriott v. The Anchor Reversionary Company LimiteoL 

2 G. 457 

MORTGAGEE in possession held not chargeable with wilful default 
in declining to defend an action of replevin. See Wilful Default. 

1 G. 77 

MORTGAGEES. Where costs are unascertained and security ample, 
a mortgagee, after tender of principal and interest, is not entitled to pro- 
ceed with sale. See Costs, 3. 2 G. 99 

MORTGAGEES. Equitable mortgagees not within statute of 4 & 5 
Will. & Mary, c 16. See Forfeiture. 2 G. 81 

MORTGAGEE of leaseholds who took no steps for fourteen years to 
realise his security — Held^ entitled to recover deficiency arising on sale of 
his security against general assets, but not against legatees who had been 
paid. See Laches. 2 G. 492 

MORTGAGEES restrained at instance of judgment creditor from 
paying surplus on sale of their security to the mortgagor. See Judgment 
Creditor. 4 G. 515 

MORTGAGrOR and mortgagee. An equitable mortgagee filed a claim 
for an account, and for the appointment of new trustees against the heir 
(who disclaimed) of a deceased trustee, and an inquiry being asked at the 
hearing to ascertain the parties entitled to the equity of redemption, the 
Court refused, at the instance of a party having only a redeemable interest, 
to direct inquiries which on the satisfaction of the mortgage might become 
useless. Wetherill v. Garbutt. 1 S. & G. 124 
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MORTGAGOR and mortgagee. In a claim filed by a mortgagee 
praying payment, a sale, or foreclosure, the Court, under the 48th section 
of the 15 & 16 Vict. c. 86, will not in the first instance, and in the absence 
of the owners of the equity of redemption, decree an immediate sale, but 
will ^x a time for payment, and in default thereof direct a sale. Smith v. 
Bohinson. 1 S. & G. 140 

MORTGAGOR and mortgagee. Under the common decree in a fore- 
closure suit, the Chief Clerk's certificate having fixed a time and place for 
the repayment by the mortgagor of what was due for principal and interest, 
the plaintiff's solicitor attended at the time and place appointed, but 
without any power of attorney from the plaintifis to receive the mortgage- 
m<Aieys ; the mortgagor made default. Upon a motion for the order abso- 
lute to foreclose — Held^ it is the mortgagee's right to have every formality 
strictly observed. Gumey v. Jackson, 1 S. & G. Ap. xxti 

MORTMAIN. A legacy of 4000/. to trustees, in trust to apply the 
dividends towards the maintenance, support, and carrying on of a week- 
day or Sunday school, to be established in the parish of W., with an 
express direction that no part of the 4000/. should be applied in the pur- 
chase of lands, or in the purchase or erection of buildings, the testatrix 
stating her expectation that other persons would, at their expense, pur- 
chase the necessary land and building for the above-named purpose — Held 
valid, and not within the Statute of Mortmain. Cawood v. Thompson. 

1 S. & G. 409 
MORTMAIN. Bequest of shares in a railway company leased to 

another company for 1000 years, with power to purchase — Held not 

within the Mortmain Act. Linley v. Taylor. 1 G. 67 

MORTMAIN. Bequest to aid of deaf and dumb to found a chapel, 

void under Mortmain Statute. See Will, 1. 3 G. 182 

MORTMAIN. See Will, 10; and Will and Codicil. 

3 G. 209, 308 

MORTMAIN. Proceeds of growing crops within the statute. See 

Growing Cbops. 2 G. 325 

MUTUAL association, penalty inflicted by, supported. See Penalty. 

3 G. 276 
MUTUAL association for insurance of ships. See Repbesentatiox. 

3G.91 

NAME. A solicitor who allows his name to be used by other 
solicitors acting in his name is personally responsible. See Solicitor. 

2 S. & G. 867 
NAME and arms clause. Where a testator directed every devisee 

who should be entitled to the receipt of the rents and profits, within one 
year after becoming entitled, to take the name and arms of Harley, and 
immediately on determination of the preceding estate, but several years 
after testator's death, a devisee complied with the direction — Held suf- 
ficient. See Forfeiture, 2. 1 S. & €r. 255 

NAME. Where a testator gave the residue of his estate " to his said 
four children," and mentioned only three. Court held the four entitled. 
See Will, I. 1 G. 22 

NATURAL love and affection held not sufficient to support a gift by 
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a dangbter reeently come of age to her faUier who had acted as gaardlan. 
See Father and Child. 4 G. 417 

NEGLECT. Where executors and trustees concealed a gift to a 
charity twelve years, and, when an information was being filed, invested it 
in 3/. 58. Consols, and paid it into Court, the Court repudiated the invest- 
ment, charged the defendant with balances at 5/. per cent with annual 
rests, and refused the trustees the costs to the hearing. On appeal the 
interest was reduced to 4/. per cent, without rests, and defendant made 
to pay the costs of the suit to the hearing. See Chabitt. 2 S. & G. 488 

NEGLECT. Where tnistees for creditors neglected on the applica^ 
tion of a creditor to furnish an account, but on a bill being filed put in a 
correct account. Court made the acting trustee pay the costs to the heading. 
See Account, 2. 2 G. 621 

NEGLECT. Where a next friend filed a bill for an infant, and it 
was certified by the Chief Clerk that the suit was not beneficial, the Court 
disallowed the next friend his costs. See Infant. 2 G. 576 

NEXT of kin. A bequest upon trust to pay the dividends to J. for 
life, and then to T. for life, and after death of survivor to testator's next 
of kin. At J.'s death there were two next of kin, of whom one died 
shortly afterwards. — Heldy they took as tenants in common. See Kin, 
Next of. 1 S. & G. 169 

NEXT of kin. Where personal property is given to executors on a trust 
which fails, and there are no next of kin, executors are not beneficially 
entitled, but are trustees for the Crown. Johnstone v. Hamilton. 6 G. 30 

NEXT of kin. Where personal estate was settled on the marriage of 
a lady who was illegitimate, on the usual trusts, and in default to her next of 
kin, and she died without children, the husband was held entitled in his 
marital right. See Mabital Right. 1 G. 392 

NEXT of kin. Where a gift to charities which had failed was precise 
in its terms, the Court held the doctrine of cy pria inapplicable, and 
declared the next of kin entitled. See Will, 13. 3 G. 617 

NEXT of kin. Where a married woman under a power appointed to 
trustees on certain trusts, to her separate use, remainder if she survived 
her husband to herself, and in default of appointment to her next of kin, 
and she was divorced for h6r husband's misconduct — Held, she was 
absolutely entitled. See Settlement. 3 G. 639 

NOTE. A promissory note in renewal of one given by a godfather as 
a provision for a godchild — Held, a debt against assets prior to legatees, 
but not to creditors. Such a note by obligor is payable before legatees 
who are volunteers. See Voluntary Obligation. 3 S. & G. 186 

NOTE, deposit, in a company, delivered for value, valid in hands of 
holder, and against it calls cannot be set off. 

NOTICE. Notice must be given to parties served with a bill of any 
application not asked by prayer. Where all the cestuia que trust were 
served with the copy, of a bill for appointment of new trustees, and transfer 
to them of the trust fund, there being nothing asked in the bill as to the 
transfer of the fund into Court— -^e/J, that all the cestuis que trust must 
be served with notice of motion to transfer the fund into Court, as there 
was nothing in the bill to indicate that it was intended so to deal with the 
trust fund. Lewellin v. Cohhold, 1 S. & G. 672 
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NOTICE. Where a representation in conditions of sale was calculated 
to prevent an inquiry to which notice might have put the purchaser, the 
vendor's bill for specific performance was dismissed with costs. See 
Specific Performance, 2. 2 S. & G. 225 

NOTICE. Upon the construction of the 18th, 21st, 23rd, and 92nd 
sections of the Lands Clauses Consolidation Act, after a notice under the 
18th section to take part of a manufactory, and a counter- notice under the 
92nd section, it is not necessary that there should be a second formal 
notice by the company under the 18th section before summoning a jury 
under the 23rd section; but under the 21st section the company must 
give a reasonable opportunity to the landowner to agree with them before 
causing a jury to be summoned, and — Held, that the opportunity offered 
by a subsequent proposal to treat for the purchase of the whole was such 
a reasonable notice as justified the company in giving a notice of summoning 
a jury. Schmnge v. The Blackwall Railway Company. 3 S. & 6. 30 

NOTICE. Where a fund was not immediately payable it was held 
that a notice to the trustees was not required to take it out of the order and 
disposition of the bankrupt. See Order and Disposition. 3 S. & G. 325 

NOTICE. Where a purchaser before payment of his cheque became 
aware of a mortgage, and paid the vendor under a threat of legal pro- 
ceedings — Held^ he was not a purchaser without notice. See Mortgage. 

3 8. & G. 543 

NOTICE. Gift by a testator of the rents of his freehold and leasehold 
estate to his widow and daughters as executrixes for the life of his widow, 
with a direction after her death to sell the property and to divide the pro- 
ceeds equally among his children. One of the children mortgaged his 
reversionary interest to A., who gave no notice, and afterwards to B., who 
gave notice to one executrix, who communicated it to the other. — Heldy B. 
was entitled to priority. Wiltshire v. Rabbits, 14 Sim. 76, observed on. 
The Consolidated Investment Insurance Company v. Riley. 1 G. 371 

NOTICE. The purchaser of a leasehold, having paid part of the price 
without calling for the title-deeds, was held fastened with notice of a 
mortgage by deposit, which was concealed by the vendor, but not with 
notice of an equitable mortgage, which the vendor had fraudulently effected 
on the security of a spurious lease of the same property ; and the purchaser, 
having obtained an assignment of the valid mortgage, was declared entitled 
to hold the property as security for the mortgage debt, and for all moneys 
paid by him on the purchase, and for subsequent improvements. Hipkins 
V. Amery. 2 G. 292 

NOTICE. Notice of the assignment of a reversionary interest given 
to the solicitor of the trustees — Held notice to the trustees, so as to take 
it out of the order and disposition of the assignor on his insolvency. 
Richards v. Gkdstanes. • 3 G. 298 

NOTICE. Defence of a purchaser for value without notice must bo 
stated distinctly in the pleadings. See Pleading. 3 G. 200 

NOTICE. Where a lessee, with notice that premises were greatly 
out of repair, stipulated for things to be done which were done, and took 
possession, and it was found that the house must be rebuilt — Held, he was 
bound to take a lease. See SrECiric Performance. 2 G, 201 

NOTICE. Where on their marriage both husband and wife had 
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notice that there was a sectleneat^ hat were not aoeoimtelT informe^l oX 
the tmstB, the Cooit, after the wife's death withoat children* »H it 
a^ide. See Maxxiage Settlvxext. 4 G« 159 

NUISANCE. Where a local Act directed land to he kept in proper 
condidoQ for pmposes of recreataon, the Coort restrained a corporation 
in whom it was Tested from holding acattle fiur thereon. See Fair. 

16.363 

NUISANCE. Where a defendant had contracted to snpplj large 
quantities of hricks for fortifications, and, having obtained a lease of a great 
extent of land containing brick-daj, erected there nnmerons brick-kilns 
within 340 yards of the plaintiff^s mansion, and close to her boundary, tlie 
Court restrained the nuisance, there being nothing to show that the 
defendant might not have burnt the bricks elsewhere, so as not to be a 
nuisance. Hole t. Barlow^ 4 C. B. N. S. 334, observed on. JBe(trdm<^tt 
Y. TredwdL 3 G. 683 

NUMEROUS parties. Where a fund had to be divided in equal shares 
among nnm^ous parties. Court ordered the apportionment to be made by 
affidavit at the hearing. See P&AcncB, 12. 1 S. & G. 138 

OBLIGATION, voluntary. A voluntary obligation ceases to be so in 
the hands of a transferee for value. jSee Voluntart Obliqatioh* 

1 G. 118 

OBLITERATION. A legacy given thus— £1 .1.1, which stood 
between two other £100 legacies, the dots being smeared as if for the 
purpose of obliteration — Heldy a legacy for £100. Manchee v. Ka^^ 

3 G. 543 

OBSCURATION. A slight obscuration by an owner of his own light 
and air does not disentitle him to relief against a serious ii\jury by others. 
See Ancient Lights, 1. 2 G. 683 

OBSCURATION. A very small obscuration proved ,to be ii\jurious 
to owner of ancient lights in his business held to entitle him to relief. 
See Ancient Liohts, 2. 2 G« 686 

OBSCURATION. A translucent screen, thirty-five feet high and 
thirty feet from plaintifTs dwellinghouse, and made with louvres to admit 
air — Held not an obscuration. See Ancient Lights. 8 G. 702 

OBSTRUCTION of a right of way restrained. See Eassbibnt. 3 G. 632 

OFFICE copy. An ex parte injunction obtained on an afildavit, 
of which no office copy was in Court at the time of making the motion, 
dissolved with costs. Elsey v. Adams. 4 G. 398 

OFFICER. Where the bill described plaintiff as a naval officer 
actually on service the Court held he was not bound to give security for 
costs. See Costs, 2. I G. 184 

OFFICER. Assignment of his pension by an officer in the British 
army void. See Assignment of Pension. 8 G. 171 

OFFICER. An assignment of his pension by a military officer in the 
East India Company's service valid. See Pension. 3 G. 467 

OFFICER. An assignment of his pension by a military officer in the 
East India Company's service who, under the Transfer Act, had become an 
officer in the Queen's service, is valid. See Pension. 4 G. 619 

OFFICIAL assignee is not entitled to a judicial decision ou claims^ 

VOL. V. o 
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and if the account turn out against him will have to pay the costs of the 
suit. See Account. 2 S. & G. 207 

OFFICIAL manager. It is the duty of the official manager to classify 
oontributories, distinguishing between those who have and those who have 
not contributed their proportion to the capital of the company. See 
Winding-up Acts, 2. 2 S. & 6. 95 

OFFICIAL manager is entitled to the most favourable consideration 
of the Court where it can be shown without prejudice to other parties. 
See Winding-up Acts, 2. 2 S. & G. 95 

OFFICIAL manager undertaking to pay solicitor's bill. See Statuts 
OF Limitations. 2 G. 47 

OMISSION of name of a child, there being a gift to the right number, 
relieved against. See Will, I. 1 G. 22 

OMISSION from a settlement of a stipulation wished for by one party, 
but never agreed to, will not be supplied by Court. See Settlbkent, 1. 

2 G. 545 

OPENING biddings. Before the certificate is signed approving of a 
purchaser at a sale under the direction of the Court, the biddings will be 
opened in favour of a bidder who makes a substantial advance in the price ; 
but after the eight days have expired and the certificate is signed the 
Court will not disturb the first purchase unless in an extraordinary case. 
Be Sir Thomas Jones's Settled Estate. 1 G. 284 

OPENING foreclosure decree. Demurrer to a bill for redemption 
after a foreclosure decree, which the bill asked to open only as to one of 
the four parties to the decree, allowed with costs, and leave to amend re- 
fused. Patch V. Ward. 4 G. 96 

ORDERS 16, 17, 20, and 46, of 7th August, 1845. Time for filing 
interrogatories. 2 S. & G. Ap. iii 

ORDER 39, 7th August, 1845. Evidence. 1 S. & G. 4 

ORDER 44, 7th August, 1845. Entry of statement on record. 

1 S. & G. 24 

ORDER of Judge not necessary to authorise examiner to take cross* 
examination. See Certifioatb. 3 S. & G. 369 

ORDER. A plaintifi^ in contempt may be heard to discharge order 
made against him at chambers. See Contempt, 1. 2 G. 110 

ORDER. An order of the Probate Court is not a charge on land 
within meaning of the 1 & 2 Vict. c. 110. See Chabgr ON Land. 

4G. 117 

ORDER, charging, made for costs of foreclosure suit on land of 
elient. See Charging Order. 4 G. 416 

ORDER. In an administration suit the order of the Court is an 
indemnity to executors. See Indemnity. 4 G. 505 

ORDER and disposition. A trader, in November, 1847, assigned to 
his creditor his share in a trust fund to which he was entitled in remainder 
in the event of his surviving his mother. In April, 1849, the trader 
became insolvent in India, and under the Insolvent Debtors Act for India, 
which contained a clause as to order and disposition in the terms of the 
English Insolvent Debtors Act, all his estate was duly vested in the 
official assignee. In 1850 the mother died, leaving the trader surviving. 
Shortly after, the creditor gave notice to the trustee of the fund of the 
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assigniDent to her, mod asked fat fMiyiiieiit of the share. Afterwards the 
assignee in insolvency claimed, and the fand having been paid into Court 
— Held^ that, the share not being immediatelj payable, the trust fund in 
remainder was not in the order and disposition of the debtor ; that notice to 
the trostee was not necessary to take it out of the order and disposition of 
the bankrupt ; and that the creditor was entitled to the share of the trader. 
Polios Trust (Order and Disposition ofBaiUtrupty 3 S. ft G. 325 

ORDER and disposition. The assignee of a share in a reversionary 
fnndy standing to the account of B. and her children, obtained a stop order, 
and afterwards assigned the share by way of mortgage to M,, and became 
bankrupt before the fund became distributable. M. presented a petition 
lor payment of the share to her ; but, having obtained no stop order, the 
assignees of the bankrupt claimed the share as being within the order and 
disposition of the bankrupt, with the consent of the true owner thereof; 
but the Court held otherwise, and ordered payment to the petitioner. 
BariUtt v. Bartlett. * 3 S. & (t. 533 

ORDER and disposition. Notice of assignment of a reversionary 
interest to solicitors of trustees — Held to take property out of order ami 
disposition of assignor on his bankruptcy. See Noticr. 8 G. 298 

ORDER and disposition. Where the registered mortgagees of three 
fishing boats deposited the mortgage deeds with their bankers as security 
for a debt, and afterwards became bankrupt — Held, that, the statutory 
form of assignment being by indorsement, the mortgages could not be dealt 
with by the bankrupts, and therefore were not in their order and dinpo- 
sition. A bill of sale by a trader of all his stock-in-trade, to secure an 
antecedent debt and all future advances, is an act of bankruptcy. Lacon v. 
Liffen. 4 G. 76 

ORDER and disposition. Where the plaintiff advanced money on 
a vessel in process of construction, on an agreement that the vessel was to 
be assigned to him (which was done), and that such advance was to be a 
charge on the vessel — Held, that on the bankruptcy of the shipbuilder 
while they were building the vessel she was not in the order and dispo- 
sition of the bankrupts, and that the plaintiff's lien for the moneys 
advanced was not destroyed by the bankruptcy. Swainston v. Clay, 

4 G. 187 

ORDER to convey. Form of order. See Appointbe to Convkt. 

3 S. & G. 47H, 480 

ORDER to defend in formd pauperis. The application by a husband 
and his wife to defend in formd pauperis in a suit respecting her reversionary 
estate in land requires no special motion, and such a motion was dismissed. 
PiU V. Pitt. 1 S. & G. Ap. xiv 

ORDER (simple) to revive is of course. The order to revive under 
the 52nd section of the 15 & 16 Vict. c. 86, is of course ; but where 
anything beyond the order to revive is required there must be a sfiecial 
application to the Court. Goodall v. Skerratt, 1 S. & (r. Ap. vii 

ORDER to revive against executors irregular. See Revive, Ordkb 
TO. IG. 311 

OUT of jurisdiction. Where mother refused to bring the infant 
within jurisdiction, Court, on petition, appointed the uncle guardian, but 
refused to make allowance for maintenaoce. See Inf ant. 1 S. & G. 73 

o2 
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OUTGOINGS. Lease at rent payable quarterly, free of all outgoifags, 
not sufficient to relieve lessor from land-tax and tithe coramutatiou. See 
Lease. 1 G. 238 

PAPER money. Right of a foreign sovereign to issue paper or 
other money will be protected in this Court. See Right of Issuing 
Paper Monet. 2 G. 628 

PARENT. Gift by a daughter recently twenty-one to her parent of 
a large part of her property set aside. See Father and Child. 4 G. 4 1 7 

PAJR.ENTAL influence. Mortgage by son recently twenty-one of real 
estate to secure father's debts set aside. See Solicitor and Client, 2. 

1 S. &G.271 

PAROL agreement for a lease of a farm with possession, and acquisition 
of stock by purchase ; a memorandum of terms of a lease being given to a 
solicitor, with instructions to prepare lease— JTis/cf sufficient. See Specific 
Perforhakce, 3. 3 S. & G. 449 

PAROL agreement to sell real estate by one of two joint owners of 
real estate, with knowledge (and absence of dissent) of the other owner — 
Held sufficient to entitle purchaser to a decree. See Agreement, 1, 

• 3S. &G. 592 

PAROL agreement. Possession and expenditure on the faith of a 
parol agreement to grant a lease of a farm — Held sufficient to entitle the 
tenant to a lease, although the agreement was denied by the defendant. 
Farrall v. Davenport. 3 G. 363 

PAROL agreement to let land for building, accompanied with pos- 
session, and expenditure by tenant — Held sufficient to entitle him to a 
lease. See Landlord and Tenant. 4 G. 519 

PAROL authority given by debtor to his creditor to take goods to pay 
himself creates a lien. See Lien. 4 G. 626 

PAROL evidence. Where a marriage took place on a parol agree- 
ment for settlement, on parol evidence that the marriage had been con- 
tracted on the faith of such agreement and representations the Court, on a 
bill filed seventeen years afterwards, decreed a settlement. See Mar- 
riage Settlement, 4. 2 G. 1 

PAROL evidence. On a bill to set aside a written instrument, 
parol evidence is admissible to show that instrument is at variance with real 
contract. See Mistake. 4 G. 235 

PARTLAL execution of a power. Where a power of appointment 
among children, on default the fund being given equally, was exercised 
as to a third part of the fund, the appointee held not excluded from a share 
in the unappointed residue. See Appointment, Power of, 1. 

3 S. & G. 96 

PARTLAL execution of a power. Where under a power 2000^. out 
of 8000Z. was appointed to one child she was held not entitled to share in 
the unappointed residue. See Appointment, Power of, 2. 3 S. Sc G. 353 
PARTICULARS of sale. Where the particulars of sale contained a 
great error as to quantity of square feet, but the conditions provided *' that 
the measurements were presumed to be correct, but in case of error no 
allowance should be' made or required either way," the Court compelled 
the purchaser (plaintiff) to perform the contract without compensation, and 
pay the costs. See Misdescription. 3 G. 496 
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PARTIES. Trustee of mortgaged estate is a necessary party in a 
fiuit to foreclose. See Foreclosube. 2 S. & G. 264 

PARTIES. An executor in partnership who has traded with his 
testator's assets is bound to account for profits, though his partners are 
not parties to suit See Pabtnership. 1 G. 81 

PARTIES. Demurrer to a bill seeking to open a foreclosure decree 
as to one only of four parties to it allowed, and leave to amend refused. 
See Opening Foreclosure Decree. 4 G. 96 

PARTIES. The Act to Amend the Practice in Chancery (15 & 16 
Vict. c. 86, s. 42, r. 9) having given a discretion to the Court to treat 
trustees in whom the legal estate vests as representing the trust or not, 
upon a claim by a mortgagee seeking to foreclose an estate against the 
trustees only of an estate in remainder, *4n trust for certain persons 
therein named or mentioned," the Court, in exercise of such discretion, 
required that the cestuie que trust should be made parties, or that an 
affidavit be produced that they bad notice, and did not object to the pro- 
posed decree. Tuder v. Morris. 1 S. & G. 503 
PARTIES. One of two executors, co-defendants, who was also a 
residuary legatee, having died insolvent and without any representative, 
after an order for accounts and inquiries made upon an ordinary claim — 
Held, that the suit might be prosecuted under the stat. 15 & 16 Vict. 
c. 86, in like manner as if a legal personal representative had been served 
and had appeared. Rogers v. Jones. 1 S. & G. 17 
PARTITION. Partition decreed at the hearing, without a commis- 
sion, upon the affidavit of two surveyors, with evidence of the partition of 
the property, showing the fairness of the proposed division : all parties 
except an infant defendant desiring it, and his father deposing that the 
proposed partition was for the infant's benefit. Stanley v. WrigUy. 

8 S. & G. 18 
PARTITION. The Court, in a suit for partition, will not in general 
direct a commission to issue, but will make a declaration that the estate 
ought to be divided, with liberty to the parties entitled to bring before the 
Judge at chambers proposals for a partition. Clarke v. Clayton^ 2 G. 333f 
PARTNER (purchase by). The purchase by solvent partners of the 
share of a partner on an execution issued against him, in order to be valid, 
must be made under circumstances beyond suspicion ; therefore, where 
the solvent partners in a coal-mine, before the sale by the sheriff, removed 
the gear and prevented access to the coal-mine through the shaft, and 
removed iron-stone which had been newly raised, so as to prevent its being 
known that the seam of coal was almost reached, and then bid for and 
became the purchasers of their partner's share, and a few days afterwards, 
and on one day's working, they discovered the seam of coal — Held, that 
the purchase must be set aside, and on repayment of the purchase-money 
they were declared to be trustees of the ehare for the partner, although he 
had, without notice of the conduct of the purchasers, received the balance 
of the purchase- money from the sheriff. Ferens v. Johnson; Johnson y. 
Ferens. 3 S. & G. 419 

PARTNERSHIP. - Court refused, under the 15 & 16 Vict. c. 86, to 
give special directions that entries in partnership books might be taken as 
evidence between partners. See Evidence, 3. 1 S. & G. Ap. vii 
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PARTNERSHIP. Return of premium. Two surgeons, in considera- 
tion of 900/. paid by one to the other, entered into partnership for seyen 
years. Before the expiration of a year and a half the partner who had 
received the 900/. became bankrupt. On a bill by the solvent partner 
against the bankrupt's assignee — Heldy that, the consideration for which 
the 900/. had been paid having failed, the plaintiff was entitled to an 
allowance of a sum proportionate to the period of the partnership which 
remained, with a lien for that amount on the partnership assets. Notwith- 
standing the Bankrupt Act, 1849, sect. 152, a receiver was appointed on 
the motion of the solvent partner. Semble tliat an assignee of a bankrupt 
partner who, by giving notice to the debtors to the partnership, prevents 
the payment of the debts to the solvent partner, who is answerable for the 
partnership debts, and thus gives occasion to a suit by the solvent partner, 
is liable to the costs of the suit. Freeland v. Stansfeld. 2 S. & G. 479 
PARTNERSHIP. Where the name of a partnership firm of solicitors 
appears upon the records of the Court as solicitors for a party to the suit, 
each individual member of the partnership is primd facie liable and respon- 
sible for any misconduct. Norton v. Cooper, 3 S. & 6. 379 
PARTNERSHIP. Where an executor has improperly employed 
the assets of his testator in trade he will be made to account for and pay 
over those profits, although the persons in partnership with whom he had 
made those profits are not before the Court as parties to the suit, or in any 
other character than as witnesses to prove the amount of profits receiyed 
by the executor. Whether Simpson v. Chapman^ 4 De G-. M. & Q. 154, 
is reconcilable with previous authorities — qucere. Macdonald v. Richardson; 
Richardson v. Martin, 1 G. 81 
PARTNERSHIP. Executors and trustees, surviving partners of the 
testator, directed by his will to invest an infant's legacy on Grovernment 
or real securities, took a security for it in the form of a mortgage on the 
freehold and leasehold property and fixtures belonging to the partnership 
in which they were the testator's surviving partners. — Held^ that they 
were bound to account for the profits made by so employing the legacy 
%ad interest in their trade. And the will directing the interest to be 
accumulated from the testator's death, but by the partnership articles the 
principal not being payable, but only interest at 5 per cent, for five years 
after the testator's death — Held^ that the amount of interest on the legacy 
should be computed with annual rests up to the date of the security, which 
was dated and taken on the day when the amount of the testator's share 
was payable. Held^ also, that the entry by the executors in the partnership 
books of the amount of the legacy to the credit of the legatee was a suf- 
ficient admission of assets. Townend v. Tovmend, 1 G. 201 
PARTNERSHIP. Misrepresentation of a material fact is a ground 
for setting aside a partnership. See Misrepresentation. 1 G. 355 
PARTNERSHIP. Where articles of partnership provided that " die 
goodwill should belong to the partners in the proportion of their shares in the 
business, but should not be taken into account in the accounts of the part- 
nership," and that '* on the determination of the partnership a general account 
and valuation of the property and effects of the partnership should be taken," 
on the death of one partner — Held, that in the valuation of the partnership 
property the goodwill must be included. Wade v. Jenkins, 2 G. 509 
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PARTNERSHIP. Where on the dissolation of m partnership one of 
the piirtners is entitled to a return of a proportion of the premium on the 
ground of failure of the consideration, the Court, in determining the pro- 
portion, will not always fix it by reference exclusivelj to the whole period 
for which it was agreed that the partnership should last, but will have 
regard to the conduct of the partners and the amount of benefit already 
obtained. Bullock y. Crockett. 3 G. 507 

PARTNERSHIP. Where two partners, each carrying on the part- 
nership in separate districts, agreed to dissolve, and that the partnership 
premises, stock, and goodwill should be sold, and until sold should vest in 
receivers, the Court restrained one partner, who had made use of the 
partnership property, from carrying on the business on his own account in 
one district, and directed him to account for the profits. Turner v. Major. 

3 G. 442 
PARTNERSHIP. Lessee of coal-mines who had long worked on his 
own sole account, and continued so to work some only of the demised seams 
of coal, and during the lease admitted a partner in working another of the 
seams, and afterwards dissolved the partnership. — Heldy that the partner's 
interest in the lease was put an end to by the dissolution. A lease acquired 
for the purposes of a partnership, whether in the name of one or all of the 
partners, and dedicated to the partnership purposes, forms part of the 
partnership assets ; but where the owner of a lease admits another to be 
his partner in the use of a part only of the demised property, and afterwards 
dissolves the partnership, the partner has no longer any interest in the 
lease. But the expelled partner was held to be entitled to an allowance in 
respect of any benefit that had accrued to the lessee in respect of the 
expenditure of partnership capital. Burdon v. Barkus. 3 G. 412 

PARTNERSHIP. A seizure of partnership assets in possession of a 
receiver is a contempt. See Contempt. 3 G. 629 

PARTNERSHIP. Where one of two partners died and the other 
soon afterwards became bankrupt, the joint estate being administered in 
bankruptcy, and the separate estate of the solvent partner in this Court — 
Heldf that the joint creditors who were part paid in bankruptcy were not ' 
entitled to prove against the separate estate of the solvent partner part 
passu with the creditors of the solvent partner. Where a joint creditor 
takes the benefit of a decree for administering the estate of the insolvent 
partner, and obtains an order for payment of his debt and costs, the 
executors' costs are prior charges ; but where the executors have denied 
assets their debts are postponed to the debt and costs of the joint creditor. 
Lodge v. Pritchard. 4 G. 294 

PARTY. The examination orally of a litigant party is not a right, 
but is for the discretion of the Judge. See Evidence, 2. 

1 S. & G. Ap. xvi 

PARTY (necessary). Whether in case objection is not waived Court 

will decree specific performance of a contract where the execution by a 

necessary party can only be obtained by power of attorney — quaere. See 

Vendor and Purchaseb, L ' 3 S. & G. 213 

PARTY wall, construction of, restrained, where injurious to ancient 

lights. See Ancient Lights, 2. 2 G. 686 

PATENT. In the case of infringement of a recent patent, it is not 
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a matter of course to require the plaintiff to establish his right at law, but 
the Ck>urt will have regard to the whole case made on the pleading and bj 
the evidence. Clark v. Ferguaaon, 1 G. 184 

PATENT. Inventions in mechanics are as totally different from 
inventions in economical chemistry as the laws and operations of mechanical 
powers differ from the laws of chemical affinities and the results of 
analysis in the comparatively infant science of chemistry, with its boundless 
field of undiscovered laws and substances. Where, therefore, prior to the 
date of an inventor's patent, something necessary for the useful application 
of a chemical discovery for manufacturing purposes remained to be 
discovered, which the plaintiff's invention supplied — Held^ that the 
manufacture, with the materials and process in the specification, was a " new 
manufacture not in use " at the date of the patent. The law recognises 
the right of an inventor who finds out and supplies for commercial 
purposes an article known previously only as a chemical curiosity. This 
Court looks with distrust on expenments conducted with a view to 
litigation. Young v. Femie, 4 G. 577 

PAUPER costs. Where solicitor for Suitors' Fee Fund ordered to 
appear for an infant, his appearing for other defendants suing informd 
pauperis will not disentitle him to his full costs of suit. See Suitors' Fsk 
Fund. 1 G. 337 

PAYMENT by instalments. Some portion of a trust fund payable by 
instalments was paid by the trustee into Court under the Trustee Relief 
Act. Upon a petition seeking payment of the fund so paid in, the trustee 
was ordered to pay the future instalments from time to time as he should 
receive them to the cestui que trust, whose title was clear. Wrighfs 
Settlement. 1 S. & G. Ap. v 

PAYMENT. Sixteen years after a decree for the administration of a 
testator's estate under which the amount in the hands of the executors 
had been paid into Court, and the decree not further prosecuted, the 
residuary legatees, being infants, on attaining twenty-one petitioned to 
have tlie fund paid out to them according to the trusts of the will; and 
upon the affidavit of the executors that there were no outstanding demands 
upon the estate the Court ordered the amount to be paid to the petitioners. 
Harrison v. Lane. 2 S. & G. 249 

PAYMENT of debts. Bequest by a testator to executors of all his 
personal estate, with a direction to pay debts and a devise of his real estate. 
— Held, that, under 17 & 18 Vict. c. 113, the real estate was exonerated 
from a mortgage. See Will, 9. 2 G. 192 

PAYMENT of debts. Where a testatrix directed her executors to 
continue a public-house and employ W. at a salary as a manager, and to 
sell at expiration of lease, the Court refused to accelerate the sale, not being 
necessary for payment of debts. See Manager. 3 G. 556 

PAYMENT into Court. Money paid into Court, being the price of 
part of trust property held for a married woman, will not be paid to the 
trustees under the 69th and 78th sects, of the Lands Clauses Consolidation 
Act. See Land taken bt Railwat Company. 3 G. 218 

PAYMENT without taxation not improper where memorandum of 
association authorised directors to pay a specified sum for costs and 
expenses of promoters. See Fbaud. 4 G. 314 
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PAYMENT of monej, order for, by Probate Court, not a charge on 
land under 1 & 2 Vict. c. 110. See Chabgb on Land. 4 G. 117 

PECUNIARY legacies. — Held, that general pecuniaiy legacies are 
bequests of personal property described in a general manner within the 
meaning of the 27th section of the New Wills Act, where no particular 
fund was indicated for payment, and were therefore payable out of personal 
estate which the testatrix had power to appoint in any manner she might 
think proper, there being no assets of which the testatrix was possessed as 
her own personal estate sufficient to pay the legacies. Hawthorn v. Shedden, 

3 S. & G. 293 

PENAL statute. The Act of the 4 & 5 Will, and Mary, c 16, is a 
penal statute, and must be construed strictly, and therefore does not apply 
to equitable mortgages by deposit or deeds of further charge without 
proviso for redemption. See Forfkiture. 2 G. 81 

PENALTY. The rules of a company provided that any member 
who should directly or indirectly engage in any merchant's or broker's 
work which was charged to the company, or if it were offered him 
by the principal or servants, should be fined 50/. for such work so 
taken, and that no member should leave without giving the agent six 
months' notice ; the plaintiff who was a member, gave notice on the 27th 
of June, 1859, that he would leave on the 30th June, but before that day 
entered into an engagement with a merchant, and ivithin six months 
entered into other engagements. — Heldy that the plaintiff was liable to be 
fined for the engagement made prior to the 30th of June, 1859, but not for 
those made subsequently. Brancker v. Roberta. 3 G. 276 

PENALTIES. The Court will on evidence of unfairness relieve 
against penalties under a building contract, though by the contract the 
decision of the architect has been made final. See Building Contract. 

3G. 70 

PENSION (assignment of). An assignment by a retired military 
officer of his pension for valuable cousideration is void under the 47 Geo. 
3, c. 25, and the Court refused an injunction to restrain the ofiicer from 
applying for or receiving the pension. Lloyd v. Cheetham. 3 G. 171 

PENSION. The statute of the 47 Geo. 3, sess. 2, c. 25y making void 
the assignment of military pensions, does not apply to a pension granted 
by the late East India Company. Heald v. Hay, 3 G. 467 

PENSION. The statutes of the 46 Geo. 3, c. 69, and 47 Geo. 3, 
c. 25, do not apply to pensions granted by the government of India to 
military persons employed in India for the purpose of the Indian Govern- 
ment. Therefore, an assignment by an officer in the service of the East 
India Company who, under the Transfer Act, 1858, became a colonel in 
the Queen's service, and retired on his pension of 4502., and an annuity of 
200/. per annum, and afterwards assigned the same as security for a debt-^ 
Held valid. Carew v. Cooper. 4 G. 619 

PERMANENT income. An income which by trusts of a marriage 
settlement was settled to husband for life, remainder to wife for li&, 
remainder to children — Held not a permanent income accruing to wife 
within meaning of a will dated subsequently to settlement. See Fobfkiture. 

1 G. 248 

PERSONAL estate. Money actually raised and paid to trustees 
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under a coyenant by testator to paj it to trustees, with a declaration tiiat, 
on failure of issue of his daughter, it should form part of his personal 
estate, the daughter having died unmarried — Hdd personal estate. Set 
Covenant. 1 G. 37- 

PETITION. Where a petition was lost the copj left with Court 
was allowed to be filed. Ste Practigb, 11. 1 S. & G. 137 

PETITION. Appointee to convey named on petition. Su 
Appointee to Convbt. 3 S. & G. 478 

PLANS deposited. A railway company restrained from departing 
from deposited plans. See Deposited Plans. 4 G. 333, 352 

PLANS approved by the committee of a local board — Held not to be 
objected to by the local board as contrary to their bye-laws. See Local 

GrOVERNMENT. 4 G. 262 

PLANT. Liberty being reserved to corporation to seize contractor's 
plant in case the work was not properly performed in the opinion of the 
architect, whose decision was to be final, the corporation seized the plants 
and the Court, there being no fraud, misconduct, incapacity, or refusal to 
act shown, refused to relieve. See Building Contract, 2. 1 G. 216 

PLATE. Bequest of furniture, except plate and pictures in the 
house, is confined to articles of solid silver, and does not include a plated 
service. See Will, 3. 4 G. 205 

PLEA of reconciliation and re-cohabitation by a devisee to a bill filed 
by widow to recover annuity, allowed. See Husband and Wife, 2. 

1 S. & G. 489 

PLEA {pre tenue) of Statute of Limitations 'not appearing in the 
pleadings, disallowed. Set Lihitations, Statute of. 

1 S. & G. Ap. zxv 

PLEA. Plea of an order allowing a demurrer to a former bill by the 
same plaintiff against the same defendant for the same relief, but there was 
no averment in the plea that the allegations in the bill pleaded to were 
the same as in the former bill. — Overruled.- The Marchioness of London^ 
derry v. Baker. 3 G. 128 

PLEADING. The defence of purchaser for valuable consideration 
without notice must be stated distinctly in the pleadings, else it cannot 
prevail. Therefore, where it was not claimed as a ground of defence in an 
answer or plea, but only in an affidavit on a motion for a decree, it was not 
aUowed. Phillips v. Phillips. 8 G. 200 

PER capita. Gift per capita. See Will, 7. 3 G. 378 

POLICY effected by trustee, to make good moneys lost by a breach of 
trust, not general assets of trustee. See Breach of Tbust. 2 S. & G. 125 

POLICY. The assignee in insolvency held to be entitled to a 
policy of assurance on the life of the insolvent, effected to secure a sum of 
money borrowed by the insolvent, but afterwards paid off, the policy having 
been effected at the expense of the insolvent, and mentioned in his schedule 
as one of the securities for the debts. Re the Trust of the Will of the Rev. 
J. O. Storie^ deceased. 1 G. 94 

POLICY granted to guarantee honesty of tax collector on declaration 
made hondfdSy but partly incorrect — Held valid. See Guarantee. 

3 G. 42 

POLICY. Where a policy to insure the lives of cestui que vie was 
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effected hj devisee for life of leaseholdfl under a mistakoy his esti^te was 
held entitled to bonueeSy not to premiuipB. See Will, 4, 2 G. 304 

POLICY of assurance. Trustees of a settlement of a policy of 
assurance, being without funds to pay the premiums, assigned the policy to a 
creditor, and afterwards assigned the trust property to new trustees 
appointed in their room, but the policy of assurance was not mentioned in 
the assignment to the new trustees. — Held^ that the new trustees were not 
entitled to recover the policy as against the creditor. Johnson v. Swire, 

3G. 194 

POLICY of assurance which an insurance company induced another to 
effect on the ground that they intended to retain part of the risk, which, 
however, they got rid of, declared void. See Misbepbbsbntation. 

4 G. 485 

PORTIONS. Where by marriage articles trustees were directed, if 
there were one younger child, to raise for portions 8000/. ; if two, 12,600/.; 
if three or more, 15,000/. ; and there were three younger children, of whom 
two died infants — Held^ the trust to raise 15,000/, for the younger child 
had arisen. See Marbligb Articles. 2 G. 403 

PORTIONS. Accumulations directed under a will held to be valid, 
as being *' a portion " within the exception to the Thellusson Act. See 
Thellusson Act. 1 S. & G. 61 

POSTHUMOUS child. A., being seised of real estate, died leaving 
his sisters his presumptive co-heirs, his wife being enceinte of a son, born 
subsequently. The rents, from the ancestor's death, remaining unreceived 
by the co-heirs — ffeldy that, their seisin being gone on the birth of the 
posthumous child, they were not entitled to so much of the intermediate 
rents as they had not received before the birth of the heir. Ooodalt v. 
Gatvthome. 2 8. & G. 375 

POST-OBIT bonds, payable on obligor coming into certain property, 
continue to be valid after his insolvency. See Lysolyenct. 

3 8. & G. 203 

POSTPONEMENT of redemption in a mortgage taken by a solicitor 
from his client held not to bar mortgagor's right to redeem. See Redemp- 
tion. 1 G. 316 

POST-NUPTIAL settlement. BUI by a divorced wife, who had 
married again, to set aside a post-nuptial settlement executed while a 
minor, but subsequently confirmed, for the benefit of the wife for life for 
her separate use, remainder to her (first) husband for life, remainder 
among the children of the marriage ; in default of children who attained 
twenty-one, as the wife should appoint ; with a proviso, if the husband and 
wife should live separate, and the wife should require alimony, that the 
wife's interest under the settlement should cease — dismissed with costs, so 
far as it sought to set aside the whole settlement ; but the Court declared 
the proviso void. Merryweather v. Jones, 4 G. 509 

POST-NUPTIAL settlement. Bill by an expectant heir to set aside a 
post-nuptial settlement of real estate in expectancy to trustees for his wife for 
life, remainder on trust to pay annually 500/. to the children, remainder 
to herself for life, made while he was indebted, and on the suggestion of 
his wife's mother— dismissed without costs. The principle on which this 
Court acts in discouraging mortgages, sales, and dealings with expectant 
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heirs of reversionary interests, has no application to a settlement hj an 
heir in favonr of his wife and children. Shafto v. Adams. 4 G. 492 

POST-NUPTIAL settlement. Clause as to after-acquired property 
added to post-nuptial settlement of an infant ward. See Settlement, 2. 

4 G. 254 

POWER not a trust. Devise of copyholds to a married woman to be 
her sole and separate property, and with power to her to appoint the same 
to her children and her husband in such way and in such proportions as 
she may think fit. — Heldy that she was devisee in fee, and that the execu- 
tion of the power was not made a duty, and therefore no trust in favour of 
the husband and children. Brook v. Brook. 3 S. & G. 280 

POWER of appointment exercised as to part of fund. See Appoint- 
ment, 1, 2. 3 S. & G, 96, 353 

POWER of appointment. By a marriage settlement a policy and 
moneys thereby assured were assigned to four trustees on the trusts of the 
settlement, with power to the husband and wife on and after the death of 
the survivor or the continuing trustees, or in case there should be no 
continuing trustee for the retiring trustee, in case the trustees should die or 
desire to be discharged, to appoint new trustees ; and that the estate should 
be thereon assigned so as to vest in such trustee jointly with the former 
trustees, and, in case there should be no former continuing trustee, then in 
such new trustee or trustees only. Two of the trustees being dead, and 
two desirous of retiring, three new trustees were appointed, of whom one 
being afterwards desirous of retiring, a new trustee was appointed.'— ^(s/tf, 
a valid exercise of the power. Emmett v. Clark. 8 G. 32 

POWER of appointment among children, with gift over on default, 
not sufficient to give estate by implication to children. See Will, 2. 3 G. 139 

POWER of appointment (new). Vague general words not sufficient 
Hope V. Hope. 5 G. 13 

POWER of appointment. Voluntary deed, professing to act by 
appointment of real estate, omitting word " heirs," valid. See Voluntabt 
Deed, 2. 3 G. 538 

POWER of attorney. Under a power of attorney, by the owner of 
stock in the public funds, the transfer was not made till three days after 
the death of tiie grantor, the power, according to the usual form of Bank of 
England powers of attorney, containing a clause to make it valid notwith- 
standing the death of the grantor before the transfer was made. The legal 
interest in the stock was held to be validly transferred, and, there being 
clear evidence that the object of the transfer was to give the beneficial 
interest — Held^ that there was no resulting trust in favour of the next of 
kin or representatives of the grantor. Kiddill y. Famell. 3 S. & G. 428 

POWER of attorney. Where a principal, resident abroad, gave his 
solicitor a power of attorney comprehensive enough to include, but not in 
terms authorising, the borrowing of money, and told him to do soT-Held, 
he was bound by a mortgage effected by agent. See Principal and Agent. 

2 G. 138 

POWER of devising by married woman valid. Hall v. Waterhouse. 

5G.64 

POWER to raise a sum not exceeding 2000/. not exhausted by raising 
1391/. at beneficiary's request. See Tru^t. 3 G. 192 
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POWER of sale, fraadulent exercise of, set aside. See Trustee, 2. 

1 S. & G. 188 

POWER of sale. Where a mortgagee under his power of sale 
sold to himself, on a bill filed fifteen years afterwards the Court set 
the sale aside. 

POWER of sale. Against an improper and oppressive exercise of a 
power of sale no time is a bar. See Mortgaoeb. 1 6. 421 

POWER of sale. Where a mortgagee (a printer) under his power of 
sale got into possession of a newspaper. Court set the transaction aside, 
and refused to allow him to charge credit prices. 1 G. 428 

POWER of sale. Where a mortgagee of a ship traded with it, and 
then sold it without due circumspection, Court charged him with value. 
See Mortgagee, 3. 2 G. 457 

POWER of sale. A sale bj a mortgagee under his power after 
tender of principal and interest set aside. See Mortgagee, 2. 2 G. 99 

POWERS, expiration of. Where there had been knowledge of and 
acquiescence by a shareholder in intention bj the Company to construct 
works after the expiration of the powers, the Court refused to grant an 
injunction. See Injunction, 1. 1 S. & G. 142 

PRACTICE. Conveyancing counsel of Court. In an administration 
suit a mortgage of the copyhold estates was directed to be settled by the 
Judge of the Court to which the cause was attached. The Court refused 
the application of the intended mortgagee that his own counsel might settle 
the draft mortgage on his behalf at the cost of the estate. Nicholson v. 
Jetfee. 1 S. & G. Ap. xiii 

PRACTICE. Accountant-General's brokerage must not be deducted* 
The Accountant-General's brokerage on compensation-money ordered to be 
paid by the railway company, so as not to be deducted out of the money 
paid into Court. In re The Kendal and Westmoreland Railway Act, See 
Practice, 8. 1 S. & G. Ap. xv 

PRACTICE. Accountant-General's percentage is to be deducted. 
Where Bank stock is transferred to the Accountant-General, with a 
direction to pay the dividends to the tenant for life only, a percentage off 
the dividends is deducted unless otherwise ordered by the Court. Dale v. 
Hayes. See Practice, 3. 2 S. & G. Ap. vii 

PRACTICE. Amendmg bill Bill amended by striking out the 
maiden name of a married woman defendant. See Amendino Bill. 

1 S. & G. Ap. xviii 

PRACTICE. Apportionment on affidavit. In a suit by an executor 
to administer his testator's estate, where the fund to be administered was 
diviBible in equal shares among many persons ascertained by the Master, 
the Court ordered the apportionment to be made by affidavit at the bearing* 
Boberts v. CoUeti. See Practice, 12. 1 S. & G. 138 

PRACTICE. Bankruptcy of defendant. Dismissal of bill. After 
bill filed the sole defendant became bankrupt and obtained her certificate, 
and then pat in her answer stating these facts. No proceedings were 
taken for six years, and the defendant moved for the dismissal of the bill 
with costs. The plaintiff not desiring to proceed, oflfered to dismiss rather 
than pay the costs. The Court dismissed the bill without costs. Kemball 
v. WaldMek. See Practice, 7. 1 S. & G. Ap. xxvii 
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PRACTICE. Claim dismissed without prejadice to filing a bill. 
See Claim. 1 S. & G. 76 

PRACTICE. Costs, apportionment of. iS^«« Practice, 3. lS.&G.Ap.i 

PRACTICE. A solicitor, who had acted on behalf of four defbndants 
to a suit in equity, becoming bankrupt, his assignees made out and delivered 
to one of such defendants a bill for the ordinary costs of suit. Upon 
taxation the Taxing Master allowed as against the defendant only one- 
fourth part of the ordinary costs of suit. On appeal-^^<$2cf, the practice 
was so well established that it had become the law of the Court. In re 
Colquhoun. See Practice, 8. 1 S. & G. Ap. 1 

PRACTICE. Costs of persons unnecessarily served on petition to 
award. A petition by the tenant for life of a fund paid into Court by a 
railway company, praying for the investment of the fund and payment of 
the dividends to the petitioner ; certain persons entitled to a charge on the 
real estate in respect of which the fund was paid being served with the 
petition and appearing, the Court refused to direct the railway company to 
pay their costs. In the matter of the Settled Estates of Sir G. Webster, 
deceased^ the South^Eastem Railway Act, and the Lands Clauses Consoltda' 
tion Act, See Practice, 8. 2 S. & G. Ap. vi 

PRACTICE. Costs of married woman. See Practice, 5. 

2 S. & G. Ap. viii 

PRACTICE. On a bill filed by a maiTied woman to administer the 
estate of a testator, and to establish her equity to a settlement, to which 
her husband and his assignees in bankruptcy were made defendants, the 
Court held the husband was entitled to his costs, but refused to give the 
assignees their costs. Botheram v. Battson. 2 S. & G. Ap. viii 

PRACTICE. Leave to defend in formd pauperis unnecessary. The 
application by a husband and wife to defend in formd pauperis in a suit 
respecting her reversionary estate in land requires no special motion, and 
such a motion was dismissed. Pitt v. Pitt. See Practice, 9. 

1 S. & G. Ap. xiv 

PRACTICE. Division of fund at chambers. The Court, having 
ordered certain small leaseholds to be sold and the proceeds distributed, 
together with a fund in Court, among numerous parties, upon the certificate 
of the Chief Clerk, in order to save expense, directed the purchasers to be 
served with a summons to show cause at chambers why the proceeds 
should not be distributed pursuant to the order ; and no cause having been 
shown the proceeds were distributed by the Chief Clerk. Thorp v. Owen, 
See Practice, 7. 2 S. & G. Ap. i 

PRACTICE. Documents. It is not enough, to identify a document, 
that it should be inseparably connected with and referred to as so con- 
nected in, the affidavit. The document must be impressed with some maik 
to which the affidavit refers. Hewetson v. Todhunter. See Practice, 4. 

2 S. & G. Ap. ii 

PRACTICE. Examination of married woman dispejised with. Where 
the share of a married woman was subject to payment of costs unascer- 
tained, which might be expected to reduce it to 200/. or less, the Court, 
to save further expense, ordered it to be paid to the husband, and dispensed 
with any examination as to consent of wife. Bogers v. Collett. See 
Practice, 12. 1 S. & 6. 138 
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PRACTICE. Examination of married woman ordered. On a motion 
that a fund standing to the separate account of a married woman, a 
foreigner, domiciled abroad, should be paid to her husband, upon affidavit 
that there was no settlement, and that, by the law of the country where 
the parties were domiciled, the husband was entitled to the fund, the Court 
refused to make the order without the consent of the wife taken by com- 
mission or on examination. SchwcUxxcher y. Becker. See Practice, 6. 

2 S; & G. Ap. iv 

PRACTICE. Sale or foreclosure. In a suit by mortgagee praying a 
sale or foreclosure. Court will not, in absence of mortgagor, in first instance 
decree sale. See Mortoaqor and Mobtgaqee. 1 S. & G. 140 

PRACTICE. Lunatic, guardian to, appointed pending suit. See 
LiTNATic. 1 S. & G. Ap. xii 

PRACTICE. Married woman. Variation of order. The dividends of 
a fund in Court were, by an order made in a cause, directed to be paid to 
one of the defendants, an unmarried lady, during her life, or until further 
order, with liberty to apply. The lady having mamed, she and her 
hasband, by petition stating the marriage and a settlement of the dividends 
on her to her separate use, prayed an order directing the payment of the 
dividends to the separate use of the lady, and that the plaintiff might be 
directed, under the 44th Order of August, 1852, to enter on record a 
statement of the marriage and the nature and effect of the marriage set- 
tlement. The Court held that an order for payment of the dividends 
might be made, but declined to give any such direction to the plaintiff as 
aaked. LangdaU v. QilL See Practice, 5. 1 S. & G. 24 

PRACTICE. Mortgagor being out of jurisdiction. Court refused to de- 
clare him a trustee. On making an order of foreclosure absolute, the Court 
refused to add a declaration under the Trustee Act, 1850, that the mort- 
gagor, being out of the jurisdiction, is a trustee, in order to found upon it a 
subsequent application for a vesting order. Such a declaration can be 
obtained only on a separate application. Smith v. Boucher, See 
Practice, 6. 1 S. & G. 72 

PRACTICE. Notice of application to pay f\ind into Court must be 
given where not asked in bill. Where all the cestuis que trust were served 
with the copy of a bill for appointment of new trustees and transfer to 
them of the trust fund, there being nothing asked in the bill as to the 
transfer of the ftmd into Court — Held^ that all the cestuis que trust must 
be served with notice of motion to transfer the fund into Court, as there 
was nothing in the bill to indicate that it was intended so to deal with the 
trust fund. Lewellin v. Cohbold. See Practice, 10. 1 S. & G. 572 

PRACTICE. Petition, original being lost. The original petition 
having been lost, the Court allowed the copy left for the Judge to be filed. 
Sffiith V. Harwood. 1 S. & G. 137 

PRACTICE. Purchase. Sub-purchaser having moved to be sub- 
stituted for his vendor. Court refused to make the order, but directed a 
resale. See Sub-Purchase. 4 G. 91 

PRACTICE. Revive, order to. The heir-at-law, being made a defendant 
to a claim filed by a simple contract creditor of a testator, died, having by his 
will devised the estate sought to be made assets to his son upon trust for 
sale, and upon further trust, out of the proceeds thereof, to pay a legacy to 
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his executors. — Held, on a motion to revive the suit against the devisee 
and executor of the heir-at-law, that this was a transmission of interest 
within the 52nd sect, of the 15 & 16 Vict. c. 86 ; but that the order, being 
ex parley is liable to be discharged. Lowe v. Watson. See Practice, 2. 

1 S. & G. 123 

PRACTICE. Revive, simple order to, is of course. See Revival 
Order. 1 S. & G. Ap. vii 

PRACTICE. Settlement, trust of, inserted in the order. See Set- 
tlement. 1 S. & G. Ap. xxviii 

PRACTICE. SuhpcBna ad testificandum not issued under 15 & 16 Vict, 
c. 86, s. 39. Upon a motion for leave to issue a subpcsna ad tesiificandxaa 
for the hearing of the cause, under the 39th section of 15 & 16 Viet. c86 
— Heldj that the Court has no authority under that section to issue a 
subpcena, but that the mode of proceeding under that section is by an order 
to be made at the hearing of the cause. May v. Btggenden, See Prac- 
tice, 4. 1 S. & G. 133 

PRACTICE. Time, enlargement of. The time within which the inter- 
rogatories ought to be delivered under the 17th Order of 7th August, 1852, 
having expired, the Court, under the 20th Order, upon a motion, of which 
notice was given, enlarged the time within which such interrogatories should 
be delivered. Empson v. Bowley, 2 S. & G. Ap. iii 

PRACTICE. Vesting order. A trustee having refused to convey 
certain shares to new trustees duly appointed, a notice was served upon 
him under the 24th section of the Trustee Act, 1850 ; and on a petition 
being afterwards presented, which was not served on the recusant trustee, 
the Court made a vesting order. See Practice, 1. 2 S. & G. Ap. v 

PRECATORY trust. A gift by a testator of his whole fortune to his 
wife, a memorandum being tied up with the will stating that his wife knew 
how he had intended to dispose of it, and was prevented by legal diffi- 
culties, but leaving to his wife absolute power. — Held^ not a precatory trust, 
though the wife admitted she intended to apply the property as the testator 
had himself intended. See Charity. 3 S. & G. 48 

PRECATORY trust. Devise to a married woman, with power to 
appoint to her husband and children as she thought fit. — Held, not a trust 
See Power. 3 S. & G. 280 

PRECATORY trust. More than fifteen years before his death, a 
testator purchased two Southampton Pier Bonds for 500Z. each, having 
before the purchase told the plaintiff that he had left her by his will more 
than her sisters, to enable her to subscribe to some charities, and, very 
soon after the purchase, that he had invested lOOOZ. in the pier bonds 
in her and his own name, but did not mention any trust or purpose. He 
privately applied the interest in subscribing to certain charities, and, 
fourteen years after the purchase, mentioned in several letters the charities 
to which he wished her to apply the interest, but said he did not intend to 
bind her by any legal document. — Heldy that no valid trust was created, 
and no resulting trust, but that the sister was entitled to the fund. A 
voluntary grant of property inter vivos^ with the expression of a wish as to 
the way in which the grantee should apply it, but with a declaration 
that no legal obligation was imposed, does not mske the grantee a trustee ; 
and the expression of the wish without imposing an obligation is enough 
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to rebat the resalting trust for want of any consideration moving from the 
grantee. Gift of property inter vivos, accompanied by expression of a mere 
wish^by the grantor as to the mode of employing the property, and his 
declaration that no l^al obligation as to that mode of employment is 
intended to be imposed : in such a case no trust results to the grantor for 
want of valuable consideration. Wheeler v. Smith. 1 G. 300 

PRECATORY trust. Bequest by a testator of his whole personal 
estate to his wife ; but, though he had done this, he desired, if his children 
conducted themselves well, that she should leave it to them. — Held, a trust 
for the children. See Will, 2. 2 G. 195 

PRECATORY trust. A direction by a testator to employ W. as a 
manager of a public-house— J7e^ obligatory. See Manager. 3 G. 556 

PRECATORY trust. Testator devised and bequeathed to four 
members of the Presbyterian Church, of which he was a member, and whom 
also he appointed his executors, all the residue of his freehold, leasehold, 
and personal estate absolutely. The answers admitting that it was not the 
intention of testator that tiie trustees should take beneficially, but that 
he hoped they would use the property for the benefit of a Presbyterian 
College, of which he had been a benefactor — Held, the gift of the leaseholds 
was void, and vested in the Crown. Johnstone v. Hamilton. 5 G. 30 

PRE-EMPTION. Under a will which directed a sale and conversion 
of lands into money, a right of pre-emption, grafted on the trust for sale, 
was held to be lost by the lands to which the right of pre-emption extended 
having been purchased by a railway company under their compulsory 
powers ; and the person to whom the right of pre-emption was given was 
not entitled to the compensation-money, subject to the deduction of the 
price fixed by the testator. The right of pre-emption being grafted on a 
trust for sale, which was extinguished by the paramount right of purchase 
by the railway company — Held, that the right of pre-emption fell with the 
trust on which it was grafted. Be Canfs Estate. 1 G. 12 

PREMIUM. Where one surgeon paid 9001. to be taken into partner- 
ship, and the original partner within a year and a half became bankrupt — 
Held, the new partner was entitled to a return of a proportionate part of 
the premium. See Pabtnebship. 2 S. & G. 479 

PREMIUM. The amount of premium returnable to one partner 
on dissolution of a partnership on the ground of failure of consideration 
will be determined not exclusively by length of period, but by conduct and 
benefit obtained. See Pabtnebship, 1 . 3 G. 507 

PREMIUM. Where an insurance company were entitled, under a 
contract, to effect an insurance on the life of a grantor of an annuity, and 
to charge extra premiums in case the insured went abroad, but never in 
fact effected any policy in another ofiice, but ran the risk — Held, they were 
not entitled to charge the extra premiums, though the insured did in fact 
go abroad. See Insubancb Compant. 1 G. 438 

PREMIUM. Where trustees without means of paying the premiums 
on a policy assigned it to a creditor — Held, that the new trustees could 
not recover it from the creditor. See Policy op Assubance. 3 G. 194 

PREMIUMS paid by devisee for life of leaseholds under a mistake 
not allowed to his estate after expiration of life estate. Su Will, 4. 

2G. 504 

VOL. V. P 
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PREROGATIVE. Right of foreign soyereign to issue money will be 
protected by the Conrt of Chancery. See Right of Issuing Papsb 
Monet. 2 Q. 628 

PRESBYTERIAN College, secret trust to found, void. Johnstone t. 
Hamilton. 6 6. 30 

PRESUMPTION of adyancement may be rebutted. See Adyangb* 
HENT. 3 S. & G. 403 ; 3 6. 583 

PRESUMPTION of death may be rebutted. The presumption of 
death after seven years' absence does not arise where the probability of 
intelligence is rebutted by circumstances. Bowden v. Henderson, 

2 S. & G. 360 

PRESUMPTIVE share under a will applicable for maintenance. See 
Will, 7, 8. • 3 G. 152, 378 

PRESSURE. Where contractor in a building contract was induced, 
under pressure of the architect's refusal to pay what was justly due, to 
enter into a disadvantageous agreement, the Court . set it aside. See 
Building Contbact. 2 G. 166 

PRESSURE. A deed purporting to be an absolute sale executed by 
the plaintiff when in great pecuniary difficulties, for an inadequate conside- 
ration, declared to be only a mortgage for the amount of the purchase- 
money, it appearing that the plaintiffs object within the knowledge of the 
defendant was to obtain a loan and not to sell ; that one solicitor alone 
acted for both parties ; and that the defendant, the purchaser, had been 
suddenly introduced, instead of an intended lender, on the day the transac- 
tion was completed. The defendant was ordered to pay the costs of the suit; 
but, the plaintiff having disputed the authenticity of the documents which 
were proved in the cause, the Court disallowed him the costs occasioned 
by the imputation that the documents were forged. Douglas v. CulverwelL 

3 G. 251 

PRESSURE. The assent which is necessary to the validity of an 
agreement in this Court must be an assent uninfluenced by any power 
which the one party may have of operating on the fears of the other : 
therefore, where an agreement was executed by the one party, the plaintiff 
under a threat by the other that the plaintiff's son would otherwise be 
indicted for forgery, it was set aside with costs. Where the plaintiff^s 
main and influencing purpose for entering into the agreement was to relieve 
his son from exposure, disgrace, and ruin, the intervention of other 
circumstances or collateral advantages to himself is not enough to sustain 
the agreement in this Court. BayUy v. Williams. 4 G. 638 

PRESSURE. Account on usurious contracts settled under pressure, 
opened by the Court. Croft v. Oraham, 5 G. 1 

PRINCIPAL and agent. Where a principal, resident abroad, gave a 
power of attorney to his solicitor in England, with ample powers, but not 
in terms authorising the agent to borrow money, and subsequently directed 
him as his agent to do so-'-Held, he could not repudiate a mortgage which 
the agent had effected in his name. Ferry v. HolL 2 G. 138 

PRINCIPAL and agent. An agent dismissed for misconduct restraiDed 
from disturbing his principal's possession of a house the agent had been 
allowed to occupy. See Tenant at Will. 2 G. 473 

PRINCIPAL and agent. Where the relation between principal and 
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agent is of a fidaciary character, the Court will direct an account. See 
Account, 5. 4 G. 456 

PKINCIPAL and agent. Where defendant (agent) moved that 
accounts mentioned in the bill filed bj his principal, and said to contain 
false entries, might be produced, to enable him to put in his answer, motion 
refused with costs. See Production. 4 G. 399 

PRINCIPAL and surety. A surety held to be discharged where bj 
the neglect of the creditor certain securities were lost. See Surety. 

I S. & G. 319 

PRINCIPAL and surety. A surety on payment of amount of debts 
into Court held entitled to security in creditor's hands. ^S^ee Surety. 

2 G. 449 

PRINCIPAL and surety. A surety who executed bond on a 
misrepresentation by the obligee held entitled to be discharged. See 
Surety. 3 G. 450 

PRINCIPAL and surety. A surety is entitled to the benefit of all 
securities in the hands of the creditor. See Surety. 4 G. 408 

PRIORITY. A widow having elected to take an annuity in lieu of 
dower — ffeidy entitled to priority over other legatees. See Dower. 

1 S. & G. 421 

PRIORITY. The eldest son of a tenant in tail male in remainder, 
of money and land, subject to the life estate of a tenant for life, obtained in 
1842 the benefit of the Insolvent Debtors Act ; and under the 37th section 
of that Act the usual vesting order was made, and he gave the usual 
warrant of attorney to confess judgment. The insolvent became tenant 
in tail in possession in 1853, and executed a disentailing assurance, and 
for valuable consideration vested the fund in trustees for himself for life, 
with remainders over. Judgment on the warrant of attorney was not 
entered up until after the date of this settlement. — ffeld^ that the title 
under the settlement had priority to that of the assignee in the insolvency. 
Hawker v. HalliwelL 2 S. & G. 498 

PRIORITY. Assignees appointed under the Bankruptcy Act, 1849, 
are prior in title to assignees of reversionary interest under a deed. See 
Assignment. 1 G. 91 

PRIORITY. A second assignee of a reversionary interest under a 
will, who gave notice to executors, entitled in priority to a first assignee 
who gave no notice. See Notice. 1 G. 371 

PRIORITY. A balance being found due to executor for moneys 
advanced — Held^ executor entitled to payment in full in priority to 
creditors. See Executor. 2 G. 198 

PRIORITY. Judgment by default against an executor for debt of his 
testator — Held entitled to priority over a subsequent judgment against 
executor for his own debt. See Judgment by Default. 2 G. 562 

PRIVILEGE. A former solicitor Held not bound to disclose name of 
persons to whom he had applied on behalf of his former client See Ex- 
amination. 3 G. 304 

PRIVILEGE. Communications made before suit by a client to his 
solicitor concerning the matter in dispute are not generally privileged, 
but advice given confidentially to a client upon such statements is within 
the rule. Bhick v. Galsworthy. 2 G. 453 

p 2 
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PRIVILEGrED commnnication. Demurrer by a solicitor to produce 

letters written to him by his client about the time and in respect of a matter 

impeached by a bill as fraudulent, to which the solicitor was not made a 

party, nor charged with fraud — ^Allowed. Charlton v. Combes, 4 G. 372 

PROBATE Court Order of Probate Ck)urt is not a charge on land 

within the 1 & 2 Vict. c. 110. See Chasge on Laxd. 4 6. 117 

PROBATE duty. The executor of a testator domiciled in Scothmd, 

having obtained confirmation of the will in Scotland on payment of the 

duty assessed according to the scale adopted in Scotland, is entitled to 

have the confirmation sealed in England, so as to have the efiect of probate 

under the Act 21 & 22 Vict c. 66, without any further payment of duty, 

although, according to the mode of assessing the duty in England, a higher 

amount would be payable. In re the Trustees Relief Acts and the Trusts of 

the Will of John Booth. 1 G. 46 

PRODUCTION. The defendant in a suit instituted against him as 

agent 'for an account moved that certain accounts alleged in the bill to 

contain false entries might be produced, on an affidavit that the vouchers 

were lost, and that he could not otherwise put in a sufficient answer. — The 

motion was refused with costs. Taylor v. Helming^ 4 Beav. 235, considered. 

Turner v. Burkinshaw, 4 G. 399 

PROFESSIONAL adviser. Where the professional adviser of the 

plaintiff, being aware of the extent of her fortune and of the influence pos- 

sessed over her by her brother-in-law (his debtor), took securities to a large 

amount to secure his debt, the Court set them aside, and made the defendant 

pay the costs of the suit. Rhodes v. Bate, 4 G. 670 

PROFESSIONAL relation. A gift to a solicitor by his client during 

subsistence of professional relation void. See Solicitor and Client, 2. 

4 G. 221 

PROFITS. Where a trustee, in consideration of a sum of money paid 

him by a person desirous of being, and who was, appointed in his room, 

retired, the Court declared the appointment void, and held the bribe to be 

trust property. See Trustee, 2. 3 S. & G. 192 

PROFITS. Where an executor who was in partnership traded with 

his testator's assets, the Court, in a suit to which his partners were not 

parties, made him account for the profits. See Partnership, 1. 1 G. 81 

PROFITS. Executors and trustees, who were also surviving partners 

of the testator, having employed an infant's legacy in trade — Held bound to 

account for the profits. See Partnership, 2. 1 G. 201 

PROMISSORY note given in renewal of a former note by a testator to 

secure a sum of money to a godchild — Held^ a debt payable in priority to 

legatees, but not before creditors. See Yoluntart Obligation. 

3 S. & G. 186 

PROMISSORY note. Where a testator gave a promissory note to G., 

saying he wished to provide for plain tifi*, and afterwards appointed G. 

executor — Heldj G. was a trustee for plaintifil See Promissory Note, 

and Will. 2 G. 441 

PROMISSORY note given by an executor to a creditor of his testator 

in ignorance that his estate was insolvent — Held personally binding on 

executors. See Liability of Executor, 1. 3 G. 150 

PROMOTERS of a public company, who signed subscription contracts 
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for sums which thej represented to Parliament to he out of their own 
fiinds, restrained from charging the amount against their company. See 
Shabeholder. 3 G. 16 

PROOF. Joint creditors part paid in bankruptcy out of the assets of 
a bankrupt partner not allowed to prove in chambers against separate 
estate of the solvent partner pari passu with the creditors of the latter. 
See Partkebship. 4 G. 294 

PROPERTY (real), recovered. Costs of suit charged on real estate 
recovered under 23 & 24 Vict. c. 127. See Solicitor and Client, 2 ; 
and Charging Order. 3 G. 381, 4 G. 416 

PROPOSAL at chambers. Court will ordinarily not issue a com- 
mission for partition, but will declare the estate ought to be divided, with 
liberty to either party to bring proposal for a partition. See Partition. 

2 G. 333 

PROVISO in a post-nuptial settlement that, if husband and wife 
should live separate and the wife require alimony, her interest under set- 
tlement should cease, set aside. See Post-nuptial Settlement. 

4G. 509 

PROVISIONAL director and allottee who had attended meetings, but 
had not signed the subscription contracts — Held not a contributory. See 
Contributory. 3 G. 28 

PUBLIC-HOUSE. Where testatrix directed her executors to keep 
up her public-house, and employ W. as manager, the Court refused, at 
instance of residuary legatee, to accelerate sale. See Manager. 3 G. 556 

PUBLIC road, bridge over, must be of the width designated in the 
deposited plans. See Deposited Plans, 1. 4 G. 333 

PUBLIC road, permanent diversion of, is within the 1 6th section of 
the Railway Clauses Consolidation Act, and will not be restrained. See 
Diversion, Perbianent, op Road. 4 G. 46 

PUBLICATION. Subsequent publication of tales composed for a 
periodical is a publication separately within 5 & 6 Vict. c. 45. See 
Copyright. 4 G. 632 

PUISNE incumbrancer, who had offered to disclaim, is entitled in a 
foreclosure suit to his costs. See Costs. 1 S. & G. 97 

PUISNE incumbrancer. Under a decree of foreclosure, a mortgagor 
cannot be foreclosed before an order absolute is made against the puisne 
incumbrancer, and not against him and mortgagor by one and same order. 
See Foreclosure. 3 S. & G. 314 

PURCHASE. It was held under a devise that heirs of body of G. 
took by purchase, and that no equitable freehold resulted to G., so as to 
attract operation of Rule in Shelley's Case. See Rule in Shelley's Case. 

2 S. &G. 311 

PURCHASE. An executor who, by direction of his testator, nego- 
tiated for purchase of a site for schools, and (there being no binding con- 
tract at death) subsequently took a conveyance to himself — Held not 
entitled to charge the estate with the purchase-money. See Liability of 
Executor, 2. 3 G. 359 

PURCHASE by a solicitor from his client set aside after a lapse of 
eighteen years, though the property had been dealt with by purchaser. 
See Solicitor and Client, 3. 1 G. 450 
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PTJBCHASE. A purchase by a solicitor from his client set aside, 
though another solicitor had intervened, who, however, had not properly 
discharged his duty. See Solicitor and Client, 1. 4 G. 1 

PURCHASE by family solicitor. Four years after the first mortgage, 
the solicitor, after an ineffectual attempt to sell on behalf of the father and 
son, himself became the purchaser of the family estate, on an apportion- 
ment of a part of the purchase-money to the son, which was less than the 
fair value of his remainder in fee. — Heldy that the sale was invalid, and 
that the conveyance as against the son could only stand as a security for 
the amount of purchase-money appointed to the son. King v. Savery. 

1 S. & G. 271 

PURCHASE by trustee. Where a trustee for creditors under a deed 
of composition bond fde sold the property to a stranger, from whom he 
subsequently re-purchased it at the same price, aud the sale was confirmed 
by all the creditors who had executed the deed, and by two out of three of 
the assignors, a bill by the third assignor to set aside the sale was dismissed 
without costs. Dover v. Buck. 5 G. 57 

PURCHASE (time for completing). One of the conditions at an 
attempted sale by auction under a decree provided that the purchase should 
be completed on a day named, and that if from any cause whatever the 
purchase-money should not then be paid interest should be paid from thai 
date. The purchase was by private contract, subject to the conditions of 
sale, and also subject to the purchase being approved by the Court. The 
purchase-money was a fund in Court, and a^r a long delay the convey- 
ancing counsel approved of the title for the purchase. — Held, that, neither 
party being to blame for the delay, the purchaser could not be relieved from 
the obligation to pay interest, Tewart v. Latoson. 3 S. & G. 307 

PURCHASE. See Specific Perfokmance, and Vendoe and Pub- 
chaser, passim, 

PURCHASER, bond Jide^ not entitled to sue on debentures in a 
public company issued in a manner not authorised by deed of settlement. 
See Debentures. 1 G. 102 

PURCHASER who buys with knowledge of circumstances sufficient 
as against mortgagee to annul the sale becomes a party to the transaction. 
See Mortgagee, 2. 2 G. 99 

PURCHASE-MONEYS. A Railway Act authorising the purchase- 
moneys of lands taken by the railway to be applied in the discharge of land- 
tax or incumbrances affecting the same or other lands settled to the same 
uses, or laid out in the purchase of lands, tenements, or hereditaments — Heldj 
not to authorise the application of the money in building a new farinhouse 
and buildings on purchased lands. Re Rudyerd^s Trusts. 2 G. 394 

PURCHASE-MONET deposited on a purchase is forfeited on non- 
completion, though there should be no condition to that efiect in the 
contract. See Deposit. 4 G. 479 

PURE personalty. Growing crops are not pure personalty. See 
Growing Crops, 2 G. 325 

QUEEN ANNE'S Bounty. A charge to Queen Anne's Bounty for 
rebuilding parsonage-house is not an incumbrance which vendor is bound to 
satisfy. See Advowson, 1, 2. 1 G. 384 
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QUALIFIED ownerdiip. The ownership acquired in land by a public 
company under their compulsory powers for the purpose of their works is 
a qualified ownership, to be restricted to the purposes in the Act, those 
purposes being of the essence of the contract ; therefore, the landowner 
whose comfort and enjoyment of the remiunder of his estate is affected by 
the company applying the ownership for other purposes not contemplated 
by the Act is entitled to an injunction to restrain the use of the land for 
such purposes. Bostoch v. Th» North Staffordahire Railway Company, 

3 S. ft G. 283 

QUANTITIES. A misdescription of a lot sold by auction as 
containing 7683 square yards, where it in fact contained 4350 square yards 
— HM not enough to avoid the contract, or entitle the purchaser to 
compensation, having regard to the terms of the contract. Su Misdb- 
SCRIPTION. 3 G. 496 

QUASI trustee. The executor, who was also named as devisee in a 
will not attested so as to pass real estate, entered into possession of the 
real estate, expended his own moneys in improvements, and died intestate. 
His administratrix took a transfer to herself of a mortgage on the estate, 
and claimed it as assets under an alleged arrangement with the testator's 
widow that her husband took the estate in discharge of a debt due from 
the testator. On a bill filed by the testator's heiress, the Court held that 
the executor must account for the rents from the testator's death, with an 
allowance for permanent improvements. Nanney v. Williams^ 22 Beav. 
452, 469, followed. Felly v. Baacamhe. 4 G. 390 

RAILS placed by contractor on the land, which, by contract, became 
property of railway company. — Heldy not liable to be taken in execution 
for company's debts. See Execution. 4 G. 436 

RAIL WAT company. Where there had been laches and acquiescence 
by plaintiffs predecessor in title, the Court, on the application of a share- 
holder, refused to restrain a railway company from proceeding with works 
after the expiration of the powers. See Injunction. 1 S. & G. 142 

RAILWAY company. Where compensation-money was paid into 
Court by a railway company on an agreement with tenant for life for 
purchase of the fee simple, but on investigating the title, part of the land 
was found to be copyhold, with a defective title as to one undivided moiety, 
the Court ordered an apportionment of the money so as to carry over the 
amount representing the price of that part of the land to which a good 
title was made, and the dividends to be paid to the tenant for life, but the 
capital not to be paid out without notice to the company. Be Perke^a Estate. 

1 S. & G. 545 

RAILWAY company. The costs of investing money paid in by a 
railway company as the price of land taken under their Act (in redemption 
of the land-tax on other parts of the same property)— iT^^ payable by the 
company, although not mentioned specifically in sectiou 80 of the Lands 
Clauses Consolidation Act. Ex parte Beddoes. 2 S. & G. 466 

RAILWAY company. Provisional registration. The subscribers' 
agreement of a provisionally-registered joint-stock company being by 
indenture tripartite, and containing a covenant by the allottees of shares, 
who were named as parties of the first part, to indemnify the managing 
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direotorsy who were all particalarly named or described as parties of the 
third part, the deed being only executed hj the parties of the first part, and 
never executed by any of die covenantees, who were the parties of the 
third part, and the company never having been formed — Held, that the 
deed was not operative as a covenant of indemnity in favour of the parties 
who never executed the deed, and who never acquired the character in 
respect of which they were made covenantees. Ee Dover, Haatings, 
and Brighton Junction ; Carew's Case, 2 S. & 6. 1 

RAILWAY company. Compulsory powers must not be used for a 
subsidiary purpose. See Ck>MPUL80RT Powers, 1. 1 G. 158 

RAILWAY company. Saving of expense is a legitimate object. See 
CoMPULsoRT Powers, 2. 1 Gt. 158 

RAILWAY company is not entitled, under its compulsory powers, 
to acquire fee simple of land in order to obtain soil. See Compulsory 
Powers, 3. 1 G. 153 

RAILWAY company. Right of pre-emption grafted on a trust for 
sale extinguished by paramount right of railway company to take the land. 
See Pre-emption. 1 G. 12 

RAILWAY company. Costs of disentailing assurance necessary to 
enable landowner to obtain money paid into Court— -Held "costs in 
consequence of the purchase," and payable by the company. See Costs, 1. 

2G. 31 

RAILWAY* company. A judgment creditor who had obtained an 
eUgit restrained from seizing land and chattels against prior mortgagees of 
tolls. See Elegit. 2 6. 71 

RAILWAY company. Act of company authorising the application 
of purchase-moneys of land taken in redemption of land-tax and purchase 
of other lands — Held not to authorise building new farmhouse on purchased 
lands. See Purchase-monets. 2 G. 394 

RAILWAY company (abortive), bill for account of, after settlement and 
three years' acquiescence, dismissed with costs. See Aooonirr, 2. 

3 S. & G. 176 

RAILWAY companies have only qualified ownership of their lands for 
the purposes of their Acts. See Qualified Ownership. 3 S. ft G. 283 

RAILWAY company. On the construction of the 18th, 21 st^ 23rd, 
and 92nd sections of the Lands Clauses Consolidation Act, after a notice 
under the 18th, and a counter-notice under the 92nd, no formal notice 
under the 18th is necessary before summoning a jury. See Notice. 

3 S. & G. 30 

RAILWAY company. Bill against the directors of a railway company 
which had power to borrow moneys not exceeding 45,000/. '* on mortgage 
or bond," so soon as the whole capital had been subscribed and one-half 
paid up, alleging that moneys had been illegally borrowed, and praying for 
a declaration that such borrowing was illegal, and to restrain the defendants 
from repaying the moneys out of the company's assets. Demurrer allowed 
on the ground that there was no allegation that one-half of the subscribed 
sum had not been paid up, or that the defendants intended to issue bonds 
or mortgages before it was due. Nowell v. The Andover and Redbridge 
Mailway Company, 3 G. 1 12 

RAILWAY company compelled to construct a bridge over a public 
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road of the width delineated in the deposited plana. See Deposited 

Plans, ]. 4 G. 333. 

RAILWAY companj authorised to make a permanent diversion 

of road bj 16th section of Railway Clauses Consolidation Act See 

J>iTRB3io% Pbhmanemt, OF ROAD. 4 6. 46 

RAILWAY companj. Whether entitled to deliver to ultimate 

destination goods sent to them as common carriers bj plaintiffs, also 

carriers — QiMsre. See Common Cabbiers. 3 G. 650 

RAILWAY companj. Where a railwaj companj took land vested in 

trustees for a married woman, the Court refused, under the 69th section, in 

conjunction with the 78th section, of the Lands Clauses Act, to 

pa J it to the trustees. See Land taken bt a Railwat Compant, I. 

3 G. 218 
RAILWAY companj made to paj the costs of an intended but 
abandoned investment. See Land taken bt a Railwat Compant, 2. 

3 G. 224 
RAILWAY companj restrained from retaining possession of land 
which thej had purchased from tenant for life under the belief that he 
was owner in fee. See Mistake. 3 G. 662 

RAILWAY companj, under 80th section of the Lands Clauses Consoli- 
dation Act — Held, bound to paj costs of interim investment. See Invest- 
ment. 4 G. 87 
RAILWAY companj. Convejance to a railwaj companj bj a married 
woman and her husband, bj deed not acknowledged, of lands to which thej 
were entitled, subject to a life estate. — Held, will's interest was within 7th 
section of the Lands Clauses Consolidation Act, and passed to the companj. 
See Will, 6. 4 G. 449 
RAILWAY shares. Bequest of shares in a railwaj companj leased 
to another for 1000 jears, with power to purchase — Held not within 
Mortmain Act. See Mobtmain. 1 G. 67 
READY monej. Under words ''readj monej" 9001, intrusted bj 
testator for investment to an agent who had died insolvent — Held to pass. 
See Will, 3. 2 S. & G. 296 
READY monej. Shares in an assurance companj enclosed in an 
envelope, endorsed " to be considered as readj monej " — Held to pass as 
read J monej. See Will, 7. 2 G. 616 
REAL estate. Purchase-monej of real estate taken compulsorilj paid 
into Court to the account of the estate, and the dividends paid to tenant 
for life, and allowed bj the persons interested to remain for several jears 
uninvested in land — Held real estate. See Conversion. 1 S. & G. 32 
REAL estate. Order of Probate Court not a charge on real estate 
under 1 & 2 Vict c. 110. See Charge on Land. 4 G. 1 17 
REAL estate. Costs of recovering real estate charged on land under 
23 & 24 Vict. c. 127, sect. 28. See Charging Order. 4 G. 416 
REAL estate. Devisee, under an insufficientlj attested will, who had 
entered on the estate and made improvements, on a bill bj heir decreed to 
account for rent from testator's death, with allowance for permanent 
improvements. See Quasi Trustee. 4 G. 390 
REAL estate. A married woman entitled to a debt secured on land, 
which she assigned to secure her husband^s debt — Held not entitled to 
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equity to a settlement oat of the proceeds of real estate. See Sbttle- 
MXNT, I. 4 6. 843 

BEBUILDINO. Moneys paid into Court to be '< applied under the 
Act in discharge of land*taz, or incambrances, or purchase of land *^^Held 
not applicable in rebuilding a farmhouse on the lands purchAed. See 

PUBCHASB-MONKTS. 2 G. 394 

REBUILDINGr a factory. A Local Board restrained from preventing 
the rebuilding of a factory according to plans which their committee had 
approyed, though at variance with their bye-laws. See Looal Gtovtsenmskt. 

4 G. 262 

BEBIJT. Presumption of advancement may be rebutted. See Ad* 
VANCEMSNT. 3 S. & G. 403 ; 8 G. 583 

RECREATION. Where land was dedicated by an Act to purposes 
of recreation. Court restrained corporation from holding a cattle hit on it 
See Faib. ^ 1 G. 363 

RECEIPT, Legacy Office^ given to a legatee — Held an admission of 
assets. See Assets. 2 S. & G. 267 

RECEIPT by auctioneer of deposit on a contract to purchase real 
estates, referring to a fair copy of agreement to be prepared from memo- 
randa for signature— JBT^sZc^ sufficient to exclude operation of Statute of 
Frauds. See Specific Pebvobilaj^ge, 5. 2 S. & G. 115 

RECEIPT. Where, by a clause in a will, an income was to cease on 
a married woman coming into receipt of lOOOL per annum — Held^ it was 
not brought into operation by her receiving that amount under the trusts 
of her marriage settlement made prior to the will, and settled on trust for 
husband for life, remainder to wife for life, remainder to children. See 

FORFEITU BE. 1 G. 248 

RECEIVER. Where a second mortgagee of a benefice had got a 
receiver appointed. Court refrued to disturb him at suit of a prior 
mortgagee . Se e Benefice. 2 S. & G. 509 

l^CEIVER. After an administration decree the Court will in a 
proper cas e app oint a receiver on summons. SeeSxmuovs. 3S.&G. 475 

RECEIVER. A seizure by sheriff of partnership assets in the hands 
of a receiver is a contempt. See Contempt. 3 G. 629 

RECTIFICATION of a lease settled by Court of an infant's mine 
refused by Court, there being no evidence of mistake. See Lease. 

4G.61 

REDEEMABLE interest The Courts at the instance of an equitable 
mortgagee, refused to direct an inquiry who were the parties entitled to 
redeem, the plaintiff's interest being redeemable, on the ground that the 
inquiry might be useless. See Mortgaoob and Mobtqageb, 1. 

1 S. & G. 124 

REDEMPTION of land-tax. Costs of investing money paid into Court 
by a railway company, in redemption of land-tax, are payable by the 
company. See Railway Cohpant, 1. 2 S. & G. 466 

REDEMPTION. When a solicitor takes a security from his client 
the Court will not give efiect to any stipulation if unusual and disadvan* 
tageous to the client, such as postponing tiie right to redeem or pay off the 
debt for twenty years. Cowdry v. Day. 1 G. 316 

REDEMPTION. Acknowledgment by tenant-in-tail of the mort- 
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gagee's title — Held to restore right of redemption. See Aoknow- 

LEDGMBNT. 1 6. 35 

REDEMPTION. The statute of 4 & 5 Will. & Mary, c 16, is penal, 
and has no application to instruments containing no proviso for redemp* 
tion — Semhle. See Forfeiture. 2 6. 81 

REDEMPTION. Demurrer to a bill to open foreclosare decree as to 
one of four parties allowed, and leave to amend refused. See OPBKiKa 
Foreclosure Decree. 4 6. 96 

REDUCTION into possession. Transfer bj a husband of title deeds 
of which his wife was equitable mortgagee, to secure husband's debt, is 
not a reduction into possession. See Equitable MoRTOAaB. 2 G-. 183 

REFEREE, death of, not sufficient to disentitle tenant who has entered 
into possession of a farm, and expended monej, to a decree for specific 
performance. See Expbnpiturb. 3 6. 396 

REFORMING settlement. On clear evidence of mistake, a marriage 
settlement of a lady's fortune reformed by striking out a proviso against 
anticipation of her separate estate, she having executed it on a representa- 
tion that the most unlimited control over both principal and interest was 
secured to her, it having been agreed before the marriage that she should 
continue to possess the same power of disposition which she then had. 
Torre v. Torre. 1 S. & G. 518 

REFORMING settlement. Principle on which Court reforms a set- 
tlement is to make it conform to what has been actually agreed to, not to 
what has been wished by one party. See Settlement, 1. 2 G. 545 

REFORMING settlement. A marriage settlement (post-nuptial) of 
an infant ward reformed by adding clause as to after-acquired property. 
See Mabbiaqe Settlehext, 2. 4 G. 254 

REFUSAL. Where a trustee wantonly refused to sct-^Heldf not 
entitled to his costs of a bill to remove him and to appoint new trustees. 
See Tbustee. 1 G. 165 

REFUSAL to account. Where the trustees of a will refused to ac- 
count they were decreed to pay the costs of a suit to administer. 4 G. 348 

REGISTRATION. Judgment obtained in a wrong Christian name, 
but registered in the right name, adding the title of land — Held sufficient 
under the 1 & 2 Vict. c. 110. See Judgment. 3 S. ft G. 11 

REGISTERED mortgages of ships held not in order and disposition of 
bankrupt mortgagees. See Ordeb and Disposition, 1. 4 G. 75, 187 

REGISTERED shareholder in an old company entitled to sue in new 
company, amalgamated by Act before he had exchanged his certificates. 
See Shaseholder. 3 G. 16 

RELIEF, terms of. On a bill by tenant who had allowed judgment in 
ejectment to go by default, the Court relieved on the terms of payment by 
d^e plaintiff of taxed costs at law, arrears of rent, amount due for repairs 
and insurance, and 50/. costs in equity, the defendant being ordered to 
account for the rents. See Fobfeiture. 3 G. 675 

RELIEF. Plaintiff abroad, in a suit by way of defence to an action, is 
not bound to give security for costs, though the bill seeks other relief. See 
Security fob Costs. 3 G. 394 

RELIEF. Where a defendant before decree moved to stay an action 
at law by a co-defendant, or to stay proceedings in the suit, on the ground 
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that the relief was identical, the Court refused the motion. See Stat of 
Pboceedinos. 4 6. 403 

RELIGIOUS dominion. Gift by a woman of weak mind to a person 
who held religious dominion over her set aside. See Mental Incapacitt. 

2 G. 246 

REMAINDER. Equitable interests limited in remainder. Su 
Mergeb. 8 S. & G. 386 

REMAINDER-MAN. Acknowledgment of right to redeem bj 
tenant-in-tail binds remainder-man. See Acknowledgment. 1 G. 35 

REMAINDER-MEN. In a suit for foreclosure, surviying trustee and 
executrix of mortgagor, being also tenant for life, sufficiently represents 
persons entitled in remainder. See Foreclosure, 2. 3 G. 536 

REMAINDER-MEN. Where a railway company under a mistake 
contracted to purchase fee-simple of land and got possession, the Court, on 
a bill by mortgagees and remainder-men, restrained the company from con- 
tinuing in possession. See Mistake. 3 G. 662 

REMOTENESS. Gift to children of daughters void for remoteness. 
See Annuity. 3 S. & G. 83 

REPRESENTATION. Where a testator induced his niece to reside 
with him as his housekeeper on a verbal representation that he would leave 
her certain property, and had a will prepared to that effect, which by a 
codicil he revoked, the Court, notwithstanding the codicil, directed the 
trusts of the will to be performed. See Will, 11. 3 G. 592 

REPRESENTATION. The plaintiff insured his ship by becoming a 
member of an association for marine assurance, and signed an undertaking 
to be bound by the rules of the association ; but, although he applied for a 
copy of the rules, he was not furnished with one ; and, although he 
mentioned that his ship was mortgaged, he was not told that there was a 
rule that no member should recover any money on his insurance whose 
ship was mortgaged, unless the mortgagee had previously to the loss 
covenanted by deed to pay all sums which might become due from the 
mortgagor to the association. Demurrer to the bill filed alleging the loss, 
and to recover the sum insured on the ground that the mortgagee had not 
executed such a deed, overruled. Turnbull v. Woolfe, 3 G. 91 

REPRESENTATION of value by vendors incorrect, who, however, 
afforded every facility for investigation — Held not to disentitle them to 
specific performance. See Specific Performance, 2. 4 G. 134 

REPRESENTATIVE, personal. An administrator de bonis non of a 
testator with the will annexed, durante abeentid^ and as attorney for one of 
the residuary legatees under the will, is such a legal personal representative 
as to entitle him to assign the testator's leaseholds ; and upon a contract 
by him to sell, a decree for specific performance with costs was at his 
suit made against a purchaser. Distinction between administration durante 
nUnore estate and durante absentid* Webb v. Kirby, 3 S. & G. 333 

REPUBLICATION. A contract for sale of real estate followed by 
repurchase, without republication of the will — Held to be a revocation. Su 
Will, 2. 3 S. & G. 130 

REPUDIATION by infant of shares bequeathed to him, on which 
liabilities arose, threw the loss on the residuary estate. See Shares. 

3 S. & G. 468 
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BEFITTED wife. Where a testator lianded BeenritieB to his reputed 
wife with words of gifl» a bill bj his executor to recover them dismissed 
with costs. See Husband akd Wifs* 2 G. 428 

REQUISITION. A vendor, after admitting a requisition and under- 
taking to remove the objection, cannot insist that it is untenable. See 

VXNDOB AND FUBOHASBBy 2. 3 S. & Gr. 436 

RESALE. Where, on a resale under the Court, a sub-purchaser sought 
to be substituted, the Court ordered a resale on terms. See Sub- 

PUBOHASB. 4 G. 90 

RESCINDING contract. After a decree for specific performance, 
and failure to perform, the Court, on application bj vendor, rescinded the 
contract. See Specific Pebfobmancb, 3. 4 G. 207 

RESCINDING contract. Where property was bought and sold in the 
belief it was all freehold, and part proved to be leasehold, the Court 
rescinded the contract. See Mistake. 4 G. 235 

RESERVOIR. Claim bj a plaintiff to use of water flowing from his 
land into defendant's, where it was collected in a reservoir, whence it flowed 
into plaintiff's land, disallowed. See Watbbcoubse. 2 G. 410 

RESIDENCE. Devise to successive tenants for life on condition that 
thej should reside in the mansion-house, with a clause of forfeiture. The 
first tenant for life, a married woman — Held on non-compliance to have 
forfeited her life estate. See Fobfbitubb. 3 S. ft G. 22 

RESIDUARY devise. See Will, 1, 2, 3. 1 G. 22 

RESIDUARY devise. A devise of residuary real estate still specific, 
notwithstanding Wills Act, 7 Will. 4 and 1 Vict. c. 26. EddeU v. 
JbAfWon, 1 Giff. 22, and Fearmain v. Twiee, 2 Giff. 130, followed. Clark v. 
Clark. 4 G. 702 

RESIDUARY devise is still specific. See Specific Devise. 2 G. 130 

RESIDUARY gift — Held not to carry a remote reversionary interest. 
See Will, 3. 2 G. 221 

RESIDUARY legatee. Assets settled bondjide on the marriage of the 
residuary legatee— Held not liable to creditors. See Mabbiaob Settle- 

MBNT, 1. 2 G. 113 

RESIDUARY legatee not entitled to accelerate sale where the testatrix 
directed her business to be carried on, and W. to be appointed manager. 
See Maxaqeb. 3 G. 556 

RESIDENT abroad. A plaintiff resident abroad not bound to give 
security for Qosts on a bill to stay an action, though it seeks further relief. 
See Secubitt fob Costs. 3 G. 394 

RESIDUE, appointment of, good ; the condition bad. See Appoikt- 
MKNT, 3. 3 S. & G. 362 

RESIDUE, gift of. See Will, 6, 10. 3 G. 221, 209 

RiESIDUE, gift of. See Will, 2, 4. 4 G. 51, 198 

RESIDUE. Claim by executors to retain part of residue as indemnity 
against mining shares, disallowed. See Indemnity. 4 G. 505 

RESTORATION. Defendants who had dismantled a church restrained 
from further proceedings, with liberty to lay proposal for restoration, 
subject to the approbation of the bishop. See Tbustes. 2 G. 535 

RESULTING trust. Insurance moneys subject to a resulting trust 
See Will, 4. 2 G. 304 
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RETAINER. SemhU that the executor's right to retain for his own 
debt may be asserted, not only after the assets have been paid by him into 
Courts but at any time before the distribution of the estate. SuMschmidt 
V. Letty 1. 1 S. & G. 415 

RETAINER. Solicitors of the assignees of a bankrupt's estate 
instituted a suit in the names of the assignees, but without any written 
retainer from the official assignee, against mortgagees of the bankmpt's 
property, to redeem the mortgage, which was dismissed with costs. — Hdd^ 
on the petition of the official assignee, that, although he was cognizant <^ 
the existence of the suit, yet, as there was no sufficient evidence of his 
having given a retainer, the solicitors were bound to pay and indemnify 
fhe official assignee against the costs. Norton v. Cooper, 8 S. & G. 375 

RETAINER. Be Colquhoun, 5 De G. M. & G. 35, decided on the 
principle of retainer. See Suitoes' Fbb Fund, Sougitob to. 1 G. 337 

REVERSIONARY interest. Where a husband in marriage articles 
covenanted, when required, to settle the wife's reversionary interest, but 
did not do so, and reduced one moiety only into possession, and died — Held^ 
the wife not bound by the covenant. See Marrtagb Abticlss. 

3 S. & G. 141 

REVERSIONARY interest, assignment of, by bankrupt, cannot 
prevail against assignees appointed in bankruptcy. See Assignment. 1 G. 91 

REVERSIONARY interest, remote. — Held^ not to pass under a gift 
of testator's " money and effects." See Will, 3. 2 G. 221 

REVERSIONARY interest, notice of assignment of, given to solicitor 
of trustees — Held notice to trustees. See Notice. 3 G. 298 

REVERSIONARY interests in Consols which fell in after death of 
husband and wife — Held included in a covenant by husband and wife ** to 
settle all real or personal estate or effects to which wife or husband in her 
right should by gift, descent, succession, or otherwise become entitled." 
See Covenant to Settle. 4 G. 432 

REVIVE (order to). The order to revive under the 52nd section of 
the 15 & 16 Vict c. 86, is of course ; but where anything heyond the order 
to revive is required there must be a special application to the Court 
Ooodall V. Skerratt. 1 S. & G. Ap. vii 

REVIVE, order to, may be made on any transmission of interest ; but, 
being ex parte^ it is liable to be discharged — Semble. See Practice, 2. 

1 S. & G. 123 

REVIVE, order to. The executors of a deceased defendant, against 
whom an order was made for payment of a sum of money found due by the 
certificate, having refused to pay the plaintiff, before the refusal obtained 
the common order to revive, and after the refusal filed a supplemental bill 
against the executors. — Heldy that the course pursued was not irregular, 
and that the form of order in Edwards v. Batley, 19 Beav. 457, calling on 
the executors to admit assets on account, was not intended to supersede in 
all cases the ordinary course of practice. Collard v. Roe, 1 G. 311 

REVOCATION of gift of fund out of which legacies were directed to 
be paid is a revocation of the legacies. See Will, 2. 1 S. & G. 130 

REVOCATION of will. A sale and subsequent repurchase of real 
estate held to be a revocation of a will previously made in which such 
estate was devised. See Will, 2. 3 S. & G. 130 
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REVOCATION. A deed of gift bj an aged and infirm but not in- 
capable person of her whole fortunOy without power of revocation, set 
aside. See Yoluittabt Deed, 1. 3 G. 154 

B£YOCABLE instrument A gift made bj a revocable instrument in 
parsaance of verbal representation, whereby the donee is influenced, and 
on faith of which she benefits donor, becomes irrevocable. See Will, 11. 

3 G. 592 

RIGHT of issuing paper money. The defendants having manufactured 
a large quantity of printed paper to represent the public paper money of 
the kingdom of Hungary^ in order to use it when opportunity should occur 
for purposes hostile to the sovereign ruling power of that kingdom, they 
were restrained at the suit of the Emperor of Austria, as King of Hungary, 
and decreed to deliver up the paper to be cancelled, and restrained by per* 
petual injunction from manufacturing such paper. The law of nations is 
part of the common law of England ; and money being the medium of 
commerce, a foreign sovereign at peace with the Crown of England, suing 
in this Court to protect his prerogaUve right of issuing coin or paper 
money, will have his right protected from invasion. The Emperor of 
Austria v. Da^ and Koeeuth. 2 G. 628 

RIGHT of retainer. An executor may exercise his right of retainer 
as to his own debt, though it may be barred by the Statute of Limitations. 
See Statute of Limitations. 1 S. & G. 415 

RIGHT to redeem. No lapse of time will bar right to redeem against 
an improper and excessive exercise of a power of sale by a mortgagee. 
See Mortoagee, 1. 1 G. 421 

RIGHT to redeem will not, in case of a mortgage by a client to his 
solicitor, be defeated by a stipulation to postpone it. See Redemption. 

1 G. 316 

RIGHT to sue. Where two companies were amalgamated under an 
Act of Parliament^ a shareholder in the old was held entitled to sue in 
respect of the new company, before he had received his certificate of shares. 
See Shabeholdeb. 3 G. 16 

RIGHT of way. Where a right of way was granted along new roads 
constructed for building purposes. Court restrained the obstruction of the 
right of way. Su Easement. 3 G. 632 

ROAD. Where a railway company sought to use its compulsory 
powers to construct a road for a subsidiary object, the Court restrained 
them. See Compulsohy Powebs. 1 G. 158 

ROAD. Permanent diversion of a road is within the power given by 
the 16th section of the Railway Clauses Act, and will not be restrained. 
See DrvEBsiON, Pebmanent, of Road. 4 G. 46 

RULE of construction. Rule that words which applied to real estate 
would give an estate tail give an absolute interest in personalty, is qualified 
in the case of gifts of personal estate to issue or gifts over on failure of 
issue. Therefore, where a testator gave to a married woman an aunuity 
for her life and the issue from her body, on failure of which to revert to his 
own heirs, with a direction to secure the animity to her separate use— 
Heldj that the married woman took for her life only, and that her issue 
took as purchasers in joint tenancy. Ex parte Wynch. 1 S. & G. 427 

RULE of Court. Where a decree sanctions a reference to arbitration, 
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and directs that either party may apply to make the award a rale of Coart. 
such application should be made on notice. Lipscamhe ▼. Pcdmer, 2 G. 447 

RULE of Court. An agreement to compromise, containing a stipula- 
tion that it may be made a rule of Court, may be enforced on petition 
supported by affidavit where the whole matter is before the Court. Se$ 
CoMPBOKiSB. 2 G. 272 

RULE in Shelley's Case. Devise of real estate to G. H., testator's 
eldest son, for ninety-nine years, if he should so long live ; remainder to 
trustees and their heirs for G. n.'s life, in trust to support contingent 
remainders ; remainder to the heirs of the body of his said son ; and, for 
want of such issue, remainder to his second son for ninety-nine years, &c 
By a codicil the testator devised his real estate to trustees in trust for sale. 
"—Heldy that the heirs of the body of G. H. took by purchase, and that no 
equitable fireehold resulted to G. H. so as to attract the operation of the 
rule in Shelley's Case, and create an estate tail in him. Coape v. Arnold; 
Arnold v. Coape. 2 S. & G. 311 

RULE in Shelley's Case. Devise to trustees upon trust for the children 
of her niece during their lives, and, after the decease of the survivor, then 
for all and every the lawful issue male and female of such of the children 
of her niece as should be living at her decease, as tenants in common, and 
the heirs of the body of all and every of the issue of the said children ; and 
on the death and failure of heirs of the body of any one or more of the issue 
of the said children, as well the original as the accrued share of him so 
dying, and of whom there shall be such, shall be in trust for the survivors 
or survivor of them as tenants in common, and for the heirs of the body of 
such surviving issue. — Held^ that the Rule in Shelley's Case did not apply, 
and that the children of the testatrix's niece took estates for life only, with 
remainder to their issue as purchasers. Superadded words following issue, 
or other words having no technically-defined meaning, tend more strongly 
to show an intention that they should take as purchasers than when 
superadded to words having a technically-defined meaning, such as the 
words " heirs" or " heirs of the body." Parker v. Clark. 3 S. & G. 161 

SAFE-HOLDING title. The conveyancing counsel having certified 
that the title to a proposed purchase of land, *' though not a good title of 
sixty years, was a safe-holding one," and the purchase appearing in other 
respects desirable and for the benefit of an infant, it was sanctioned by the 
Court. Re Sheffield and Eotherham Railway Company. 1 S. & G. Ap. iv 

SALE. A harbour company, having granted several mortgages of the 
harbour and buildings, rates, and duties under their Act, afterwards applied 
to the Exchequer Loan Commissioners for an advance. The commissioners 
advanced money upon a mortgage of the harbour and duties, the prior 
mortgagees in a memorandum of the same date conceding to the commis- 
sioners a qualified priority as to the rates and duties only, without any 
mention of the buildings. The principal and interest being in arrear, the 
commissioners, under their Acts, took possession, and subsequently sold 
the whole property of the harbour company, including the buildings and 
harbour, to the defendants. Upon a bill filed by a prior mortgagee, who 
had signed the memorandum— ^j^e/^f, that the purchasers took subject to 
the rights of the plaintiff, except so far as they were varied by the memo- 
randum. Joriin V. The South-Eastern Railway Company. 2 S. & G. 48 
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aside. See Mowrcj^exKy 2. i G. M 

SALE, iaqvorident;* br nKxt^agee* set aside, i^^ MoKraJL«CK« 3« 

i G. «7 

SALE, A trustee £ar sale is bound on sale to obtain best price. 8ar 

Tkusteb vttt Sau. a G. :^10 

SALE hj Court. Real estate derised to tmstees ibr saK wid sold 

under direction of Conrty is liable to legacj dntj. iSar Lsqact Dctt« 

iG.597 

SALE bj Court. Court refused to substitute a sub-purdiaser at an 

improved priee under a sale by the Court for the original purchaser^ but 

direeted a resale on the improved price being paid into Court* iS^ Srn- 

PUBCHASE. 4 G* 90 

SALE Court refused to accelerate a sale where a testatrix had 
directed a pubKo-house to be carried on, and W« to be af^pointed a manager. 
See Manaoeb. 3 G. 5.56 

SALE. A sale made under pressure declared to be a mortgage* AVf 
Pressure. 3 G. 251 

SALE. Court, under 19 & 20 Vict, has jurisdiction to sell minerals 
separatelj. See Settled Estates Act. 3 G. IS6 

SALE. Court directed account of goods sold on commission. iSf« 
Account, 1. 4 O. 208 

SALE. Deposit on a sale is forfeited on purchaser making dofnult 
without express stipnladon. See Deposit. 4 G. 479 

SALE. A loss sustained by reason of executors selling to one (x^raou 
instead of another in the honest exercise of their di8cretion^*//W<f not 
liable to be made good by executors. See Loss bt Executors. 4 G. 300 

SALE by client to solicitor of equity of redemption sot aside. See 
Solicitor and Client, 1. 4 G. 1 

SAXE by tmstee for creditors, and re-purchase by him at same price, 
supported, bover y. Buck. 5 O, 67 

SAYINGS. Bequest by a married woman divorced fVom her husband 
of her savings from alimony — Held good against the marital right. Moore 
▼. Barber. 5 G. 48 

VOL. V. Q 
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SCAFFOLDING and building materials on land do not pass on 
devise of land. See Will, 5. 2 G. 277 

SCOTCH probate duty. Executor is entitled to have confirmation 
sealed in England, so as to have effect of probate under 21 & 22 Vict. 
c. 56, without further pajment. See Probate Duty. 1 G. 46 

SCREEN. Where a glass screen with louvres to admit air, thirtj-five 
feet high, was erected thirty feet from plaintiff's dwelling. Court refused 
injunction. See Ancient Lights. 3 G. 702 

SEAL. The Great Seal is as much that of Scotland as of England. 
See Conflict of Courts. 2 G. 582 

SECRET bargain. Where A. contracted to buy a property, and from 
the abstract discovered the concurrence of the heir to be necessary, upon 
which he rescinded the contract and bought up the heir's interest, the 
Court decreed specific performance, but allowed him to deduct what he 
paid to the heir. See Vendor and Purchaser, 2. 2 G. 51 

SECRET trust. A testator having intended to found a charity, but 
being prevented by legal difficulties, gave his whole property to his widow, 
stating his intentions, which she proceeded to carry into effect. A bill 
impeaching the gift dismissed with costs. See Charity. 3 S. & G. 48 

SECURITIES taken by a professional adviser from his client, to 
secure a debt due to him from the client's brother-in-law, set aside. See 
Professional Adviser. 4 G. 670 

SECURITY for costs taken by a solicitor from his client for costs and 
advances ordered to stand a security for what should be found due on 
taxation and on an account taken. See Solicitor and Client, 1, 2. 

1 G. 174, 270 

SECURITY. Demurrer to a bill stating that the plaintiff had 
deposited moneys as security against a disputed claim, on trast, if* the 
cUumant should within one month bring and diligently prosecute an action, 
then to satisfy the amount recovered, otherwise on trust for the plaintiff, 
and stating that the claimant had brought the action and obtained a 
nominal verdict, with leave to the defendant to move to set aside the 
verdict, and which was afterwards turned into a special case not yet 
determined, and asking for return of deposit — Overruled. King of Portugal 
V. Russell 3 G. 287 

SECURITY for costs. The bond of '' The British Guarantee Associa- 
tion," incorporated by Act of Parliament— ^<?Z(^ a sufficient security under 
an order to give security for costs. Flestow v. Johnson. 

1 S. & G. Ap. XX 

SECURITY for costs. A plaintiff resident abroad is not compelled 
to give security for costs where the bill is filed by way of defence to an 
action at law, although it seeks other relief. Wilkinson v. Lewis. 3 G. 394 

SECURITY in hands of creditor belongs to the surety who has paid 
the debt. See Surety. 2 G. 449 

SEISIN. On birth of posthumous child seisin of heir is gone. See 
Posthumous Child. 2 S. % G. 375 

SEPARATE account. Money standing to separate account of a married 
woman refused to be paid to husband without consent of wife properly 
taken, though by the law of the domicile of the parties it belonged to the 
husband. See Practice, 6.' 2 S. & G. Ap. iv 
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SEPARATE estate. Savings from tlimonj^-Eeldy part of separate 
estate of married womao divorced. Moore v. Barber, 6 6. 43» 

SEPARATE Qse. See Mabriaoe Settlement, passim. 

SEPARATE use. A married woman, with an absolute power of 
appointment over property settled to her separate use, having bj her acts 
induced the trustees to lend the fund on unauthorised security, so that it 
was lost, and conceiving herself unable to maintain a suit to charge the 
trustees for the loss, executed an appointment of the fund after it had been 
lost in favour of her infant children, to enable them to file a bill to charge 
the trustees. The Court dismissed the bilL Brewer v. SmrUs. 

2 S. & G. 219 

SEPARATE use. Money given without the intervention of trustees 
to a separate use of a nurried woman, and received by the husband from 
the executor, is impressed with the trust for separate use ; but where the 
husband employed the money in business and for his family expenditure 
with the knowledge and assent of the wife, the Court refused to charge his 
estate with the amount so received. Gardner v. Gardner, 1 G-. 126 

SEPARATION. Where a husband and wife had separated, and the 
husband had not been heard of for fourteen years, the Court directed a 
legacy that had accrued to her to be paid to the wife. See Husband and 
Wife, 2. 2 S. & G. 35 

SEPARATION. Execution by husband of deed of separation granting 
annuity, where the husband and wife were reconciled and cohabited again, 
effect of. See Husband and Wife, 2. 1 S. & G. 489 

SEQUESTRATION. The writ of sequestration is in rem, not in 
personam, Tatham v. Parker, 1 S. & G. 506 

SEQUESTRATION. Writ of sequestrari facias de bonis ecclesiasticis 
issued, directed to bishop of diocese. See Writ of Sequestration. 

2 S. & G. 455 

SEQUESTRATION, writ of. The discharge under the Insolvent 
Debtors Act of one whose estate was in possession of sequestrators for 
breach of an order for nonpayment of money does not entitle the assignee 
in insolvency to discharge the sequestration, though it discharges the 
person of the insolvent. Rents in the hands of sequestrators ordered to be 
paid to mortgagees who had been prevented by the sequestration from 
taking possession, and whose titk was found under examination pro intresse 
tuo, Tatham v. Parker, 1 S. & G. 506 

SEQUESTRATION, writ of. The defendant, a beneficed clerk, 
having failed to pay to the plaintiff his debt as ordered by the Court, an 
attachment was issued against him, to which non est inventus was returned. 
The ordinary writ of sequestration was then issued, to which it was 
returned that the defendant had no lay property ; and the Court, on 
motion, ordered a writ of sequestrari facias de bonis ecclesiasticis to issue, 
directed to the bishop of the diocese. Allen v. Williams, 2 S. & G. 455 

SERVICE (substituted). Where a defendant was out of the jurisdic- 
tioUy and had not appeared, but had himself subsequently filed a bill in 
respect of the same property, the Court gave leave to the plaintiff in this 
suit to effect substituted service on the solicitor who acted for the defen- 
dant as plaintiff in the other suit. Howkins v. Bennett, 1 G. 215 

SERVICE (substituted). Where a defendant, against whom a decree 

Q 2 
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had been made, was permanently resident abroad, the Court ordered service 
pf the decree on his solicitor in the cause to be deemed good service. 
Griffiths V. Cooper. 2 G. 230 

SERVICE of subpoena to pay costs, out of jurisdiction. See Subp<sna 
TO Pat Costs. 1 G. 315 

SERVICE of petition for payment out of Court of share in a fund in 
vrhich infants are interested must be upon guardian ad litem, who must, if 
necessary, be appointed. See Guabdian ad Litem, 2 G. 122 

SET-OFF. A testator who had advanced moneys to his son, and paid 
large sums on his account, bequeathed to him a legacy without making 
mention of the debt. — Heldy that the loan and unascertained balance must 
be set off against the legacy. Upon the same principle the Court held that 
the assignees of a firm indebted to the testator were not rendered entitled 
to receive a legacy bequeathed by the testator to a member of the firm. 
Cherry v. Boulthee, 4 M. & C. 442, considered. But a legacy to the cestui 
que trust of a settlement by which the testator had covenanted with trustees 
to settle certain funds — Held not a satisfaction of the covenant. Smith v. 
Smith. 3 G. 263 

SET-OFF. As to the equity of set-off for partnership debts paid by 
a continuing partner against a legal debt due from him to a retired partner 
upon a bond for a private loan. One of two partners as bankers lent to 
his partner a sum of money on the joint and several bond and covenant of 
the borrower and another person in 1821, and died in 1833 ; the obligor 
continued to pay interest till 1843, when he died, and his executor paid 
interest up to 1847. On the death of the obligee in 1833 some settlement 
of the banking affairs was come to between his executor and the surviving 
partner and another subsequently admitted, which the executor alleged 
was final, but which was disputed. The executor^of the obligee then 
became a partner, and other changes subsequently took place in the firm, 
each new firm taking on itself all the former liabilities and assets. In 
1847 the firm in which the executor had continued a partner became 
bankrupt. In a suit for the administration of the estate of the obligor, 
certain creditors of the firm, on promissory notes given prior to 1833, 
whose debts had been adopted by the successive firms, were admitted as 
separate creditors of his estate. The executor of the obligee was admitted 
as a creditor for the loan, and no equitable set-off for contribution was 
allowed, none having been established in respect of the said estate of the 
obligee being separately liable to the creditors, although it was probable 
that, in winding up the partnership affairs, some claim by the obligor's 
estate against the estate of the obligee might be established. Lee v. Mood. 

2 S. & G. 250 

SET-OFF. Wife's equity to a settlement is paramount to executor's 
right to set off debt due from her husband to testator against legacy to the 
wife. See Wife's Equity to a Settlement. 2 S. & 6. 37 

SETTING- back buildings. A local board restrained from setting back 
buildings where their committee had approved of the plans. See Local 
Government. 4 G. 262 

SETTLED account. Where usurious interest had been taken from a 
young man in difficulties the Court opened a settled account. Cro/t v. 
Oraham. 5 G. 1 
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SETTLED Estates Acts. Under the Settled Estates Act, 19 & 20 
Vict, c 120y the Coart has jarisdiction to direct the sale of miDerab 
heneath the surface separately from the land. Be Mailings Settled Estates. 

3 6.126 

SETTLED Estates Acts. In determining what under the Settled 
Estates Acts is a settled estate, the Court will refer to the state of circum- 
stances at the date of the instrument, not to the circumstances at the time 
when it came into operation. Interests arising ** by accruer " under trusts 
to which property stands limited are within the meaning of the word 
** succession." Where parties entitled absolutely to some of the shares 
joined as petitioners, the Court decreed the whole estate to be sold. Be 
OoodwifCs Settled Estates. 3 G. 620 

SETTLEMENT. See Marriage Sbttlbhent, and Appointment, 
passim. 

SETTLEMENT (made in chambers). Where £300, part of a fund 
in Court, was to be settled by the Court, the petition for the settlement 
was referred to chambers, and after consideration the trusts were inserted 
in the order, instead of the settlement being referred to the conveyancing 
counsel. Chamberlain y. Chamberlain. 1 S. & G. Ap. zxyiii 

SETTLEMENT. A settlement made by a solicitor and money 
scrivener on his marriage with a woman with whom he had previously 
cohabited — Held an act of bankruptcy. See Bankruptcy. 1 S. % G. 228 

SETTLEMENT. A father, on a treaty for his eldest son's marriage, 
promised by letter to settle a sum of money forthwith, and to recognise his 
son in common with the rest of his family in the future provisions of his 
w^ill. The sum of money was settled, and the marriage took place on the 
faith of the representation in the letter. By his will the testator made a 
substantial provision for his son, but much less than equal to those made 
for his other children. — Held^ that the promise was so vague as to the 
amount that consistently with it the testator might have given all his 
property to a stranger, and that the promise was satisfied by the provision 
ia the will and codicil. Kay v. Crook. 3 S. & G. 407 

SETTLEMENT. Upon an order of reference to chambers to approve 
of a settlement of an infant's property under the 18 & 19 Yic^ c. 43, it is 
open to the Court to inquire into the propriety of the contemplated mar- 
riage. Re DaUon. 3 S. & G. 331 

SETTLEMENT. Bill to impeach a post-nuptial settlement, whereby 
the husband, who was indebted to the plaintiff and other persons, conveyed 
and assigned real estate and funds in Court accruing in right of his wife, 
npon trusts to pay a part to the husband, and as to the rest upon trusts for her 
and her children, dismissed with costs. Tumley v. Hooper. 3 S. & G. 349 

SETTLEMENT (voluntary). A settlor, by a voluntary settlement, 
assigned a sum of Consols standing in his name, and also his money at his 
banker's, to trustees upon trust for himself for life, and upon trust after his 
decease to settle the same, so that his three reputed daughters should 
receive the income for their lives without anticipation, with trusts over. 
The stock remained untransferred, and the £8000 continued at his banker's 
in the settlor's name until his decease twelve days afterwards. — Held^ that 
the trusts of the voluntary settlement were effectually fastened upon both 
the Consols and the money. Airey v. Hall. 3 S. & G. 315 
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SETTLEMENT. A settlement hj a man in embarrassed circnmstanoeSy 
on his marriage with a woman aware of his embarrassments, supported, it 
appearing that it was honestly contracted. See MABRiAas Settlement. 

1 G.49 
SETTLEMENT. The principle on which the Court reforms a set- 
tlement is to make it conform to what was the real agreement. But the 
Court will not interfere to alter or reform a settlement on the ground that 
a stipulation or limitation which was wished for, and intended bj one of 
the contracting parties, but never agreed to or mentioned to the otiier, has 
been omitted from the settlement. JSlwes v. Elwes. 2 6. 645 

SETTLEMENT. Bill by a tenant for life to set aside a settlement of 
the family estates, by which his estate tail had been converted into an 
estate for life, with remainder to his sons in tail male, and in default of 
such issue with general power of appointment. It appearing that thexB 
had been sufficient explanation to enable any man of ordinary intelligence 
to understand the effect of the deeds, and the only evidence in &vour of 
the plaintiff being his own denial on oath, the Court dismissed the bill 
with costs. Jenner v. Jenner, 2 G. 232 

SETTLEMENT. A married woman, under a general power of 
appointment exercisable duriug coverture, by deed of appointment executed 
after marriage appointed the property to trustees on trust during the joint 
lives of herself and her husband for her sole and separate use, and if she 
should survive her husband on trust for herself absolutely ; but in case 
she predeceased him, as she should appoint ; and in default of appointment, 
to her next of kin. There were no children, and the marriage having been 
dissolved by a final decree of dissolution on account of the husband's mis- 
conduct — Held, that the wife was absolutely entitled. Jessop v. Blake, 

3G.639 
SETTLEMENT. Where a married woman, who prior to her marriage 
was entitled under a will to a debt payable after the death of her sister, 
secured on land by the deposit of title deeds, by deed acknowledged joined 
her husband in assigning her share and interest in the said debt and the 
said real security, in order to secure moneys due by her husband — Held, 
in a suit to administer the testator's estate, that she was not entitled to a 
settlement out of the proceeds of the real estate. Williams v. Cooke, 

4G. 343 
SETTLEBfENT. A fund in Court not reduced into possession 
accruing in right of the wife, on whose maiTiage no settlement was made, 
and who was divorced by a Colonial Court at the suit of the husband — 
Held to belong to the wife as against a mortgagee of her husband, and 
also as against her children claiming a settlement. Heath v. Lewis. 4 G. 665 
SETTLEMENT. Covenant by husband to settle all real or personal 
estate, property, or effects to which the wife or the husband in her right 
should by gift, descent, succession, or otherwise become entitled — Held, to 
include reversionary property. See Covenant to Settle. 4 G. 432 

SETTLEMENT. Bill by a wife who had been divorced and married 
again to set aside a post-nuptial settlement executed while a minor, but 
subsequently confirmed, dismissed with costs. See Post-huptial Set- 
tlement, 1. 4 G. 509 
SETTLEMENT. Bill by expectant heir to set aside a post-nuptial 
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tettlement on his ikmilj dismissed without costs. See Post-nuptial 
Sbttlbment, 2. 4 G. 492 

SETTLEMENT, voluntary. A Toluntary settlement of personal 
estate npon his wife and children hj a man who had committed a felony, 
invalid against the Crown. See Voluntabt Settlement. 4 G. 179 

SETTLEMENT. Where by a marriage settlement a part of the 
wife's personal estate was settled in the usual way, and as to the balance 
it was declared that the same should not be subject to the trusts of the 
settlement, but should be held only for the wife, her executors, administra- 
tors, and assigns — Held^ as against the husband's creditors, that the fund 
was not settled. Spirett v. Willows. ^ 5 G. 49 

SHAFT. Owners of contiguous mines who were tenants in common 
of the mines beneath — Held entitled to landing rent paid on coal through 
shaft which opened into separate estate, ^^e Mines. 3 G. 322 

SHAREHOLDERS in a company held not bound by debentures issued 
by directors in a manner not authorised by deed of settlement. See Deben- 
TUKES. 1 G. 102 

SHAREHOLDER. A registered shareholder in a railway company, 
which was afterwards incorporated with a new company by an Act of 
Parliament enacting that every registered shareholder in the old company 
should be deemed to hold a share in the new company, to be called a 
deferred share, and entitled on demand to receive a certificate for such 
deferred share — Held entitled to sue in respect of the funds of the new 
company, although he had not exchanged his shares, or received a certifi- 
cate as a shareholder in the new company. Where the promoters of the 
new undertaking signed the subscription contract for sums which they 
represented to Parliament as coming out of their own funds, but which in 
fact they borrowed, and afterwards sought to charge against the funds of 
the new company, the Court, at the instance of the plaintiff, a shareholder 
of the old company, restrained by injunction such application of the funds. 
Spackmaa y. Lattimore, 3 G. 16 

SHLA^ES. A testator gave certain real estate and some shares in a 
banking company to his executors in trust for an infant, but soon after the 
testatoPs death the bank became insolvent, and its afiairs were wound up, 
and in a suit by the official manager a large debt was established as due 
from the testator's estate in respect of the shares. The executors had 
assented to the bequest of the shares to the in&ut^ and received dividends. 
— Heldy that the infant on coming of age having repudiated the bequest of 
the shares, the debt in respect of them was not to be thrown on the real 
estate devised to the infant, but to be borne by the residuary estate. 
MoffeU V. Bates. 3 S. & G. 468 

SHARES. Accepting trustees (Scotch), to whom shares in a bank had 
been assigned, placed on the list of contributories. See Contbibutobies. 

2 G. 189 

SHARES. Groodwill in a partnership is in proportion to shares of 
partners. See Pabtnebship. 2 G. 609 

SHARES in an assurance company under the circumstances passed as 
" ready money." See Will, 7. 2 G. 616 

SHERIFF. Seizure by sheriff of partnership property in the hands 
of a receiver held to be a contempt, tiee Coxtkmi^t. 3 G. 629 
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SHIP. Insurance hj ow^ner of ship. Rules of society. See Repbx- 

SBNTATION. 3 G. 91 

SHIP. Mortgage of ship not in order and disposition of mortgagees 
on their bankruptcy, the transfer being by indorsement. See Ordeb and 
Disposition, 1. 4 G. 75 

SHIP. Where a person employed a shipbuilder to construct a ship, 
and advanced money as the work proceeded, and the builder became bank- 
rupt — Heldf the vessel was not in his order and disposition. See Obdbb 
AND Disposition, 2. 4 G. 187 

SIMONY. An agreement for the sale of an advowson, containing a 
stipulation that the vendor should pay interest until the benefice became 
vacant (the incumbent being a son of the vendor, but not a party to the 
contract) — Held not simoniacai. Sweet v. Meredith. 3 G. 610 

SOIL. A railway company not entitled to acquire land under their 
compulsory powers in order to obtain soil. See Compulsoby Powebs, 3. 

1 G. 153 

SOLICITOR. Sale by trustees under their power to the family 
solicitor to enable him to borrow money, set aside. See Tbusteb. 

1 S. &G. 188 

SOLICITOR, summary jurisdiction over. Where a client had corre- 
sponded and dealt exclusively with one only out of a partnership of three 
solicitors, and remitted a sum of money to that one alone, although desired 
by him to remit the money to the firm, a motion against all three partners, 
under the summary jurisdiction of the Court, to compel them to pay the 
money, refused as to the two partners who had thus been excluded from 
the fair means of the knowledge of the remittance. The summary juris- 
diction of the Court over its officers extends to relief only in cases of per- 
sonal misconduct and neglect of duty. A solicitor who allows his name 
to be used by others conducting in his name the business of solicitors, 
incurs the peril of personal responsibility. Crowdy^ Lawrence^ and Bowley^ 
Re. 2 S. & G. 367 

SOLICITOR. It is no objection to an account against an agent that 
he has also acted as solicitor. See Account, 1. 2 S. & G. 193 

SOLICITOR. Where a trustee employed his co-trustee and his 
partners to transact the legal business — Held^ that they were only entitled 
to the costs out of pocket. 2 S. & G. 422 

SOLICITORS acting as trustees are entitled to their fair professional 
remuneration. 2 S. & G. 422 

SOLICITOR. A sole trustee (solicitor) acting for himself is only 
entitled to costs out of pocket. 2 S. & G. 422 

SOLICITOR. Semble, where a solicitor, being a trustee, is employed 
by his co-trustees to transact professional business necessary for the 
execution of the trust, he is entitled to his costs, especially if the business 
be conducted by his partners. 2 S. & G. 433 

SOLICITOR. Service on solicitor of a defendant permanently resi- 
dent abroad ordered to be good service. See Sebvice, Substituted. 

2G.230 

SOLICITOR. Where solicitors of a joint stock company ordered to 
be wound up delivered up documents on the undertaking of the official 
manager that he would pay the costs^-^/Te/J, not barred by the statute, 
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ihoagb they did not send in their bill for nine years. See Statute of 

LllOTATIONS. 2 G. 47 

SOLICITOR. Where a solicitor was employed by the next friend in 
establishing an infant's title to certain land, the infant haying attained 
twenty-one, the Court, under the 23 & 24 Vict, c 127, s. 28, declared on 
petition so mnch of the costs as remained unpaid a charge on the land 
recovered. Banser v. Bradahaw. 4 G-. 260 

SOLICITOR. Costs charged on Imnd recovered under the 23 & 24 
Vict, c 127. See Solicitor aud Cliext, 3 ; and CHARGiNa Obdbb. 

3 G. 381 ; 4 G. 416 

SOLICITOR and client The Court will not permit a solicitor or 
confidential agent to remain in possession of any property acquired by his 
neglect of duty, even where that n^lect does not amount to fraud* 
Hindean v. Weatherill. 1 S. & G. 604 

SOLICITOR and client. The Court under its equitable jurisdiction 
(as confirmed by the House of Lords in Buckley v. Wilford^ 2 CI. & F.) has 
muthority to declare a solicitor and confidential agent a trustee for the 
heir-at-law or next of kin of real or personal estate given to him by a will 
prepared by himself, where he has improperly taken advantage of the 
testator's ignorance, or allowed the testator to remain under a mistaken 
impression which influenced the gift. Hindson v. Weatherill. 1 S. & G. 604 

SOLICITOR and client. The solicitor and confidential friend of a 
father and son being a large creditor of the father on a mortgage of his 
life estate, with certain policies of assurance on the father's life, induced 
the son, who was immediate tenant-in-tail in remainder, to concur in 
executing a disentailing deed a month after the son came of age, and to 
execute a mortgage charging this debt of the father on the inheritance, the 
policies of assurance being at the same time assigned for the benefit of the 
son. The counsel employed to prepare the deeds cautioned the solicitor 
that the transaction might be impeached, and by his advice another solicitor 
was consulted on behalf of the son, who declined to advise the son to enter 
into the transaction. — Heldj that the son was entitled to set aside the mort- 
gage on the terms of restoring the policies of assurance. — Heldy also, that, 
one of the policies having been sold by the son by advice of the solicitor to 
pay the premiums on the others, the restoration of the money produced by 
that sale was sufficient. Three subsequent mortgages, one to the solicitor 
and the two others to strangers, the moneys advanced on which were 
applied or invested in land of which the son had the benefit — Heldy not to 
be a sufficient confirmation. Four years after the first mortgage Uie soli- 
citor, after an inefiectual attempt to sell on behalf of the filler and the 
son, himself became the purchaser of the family estate, on an apportionment 
of a part of the purchase-money to the son which was less than the fair 
value of his remainder in fee. — Heldy that the sale was invalid ; and that the 
conveyance, as against the son, could only stand as a security for the 
amount of purchase-money appointed to the son. King v. Savery. 

1 S. & G. 271 

SOLICITOR and client. Decree to set aside a mortgage taken by a 
solicitor from his client, to secure a sum consisting partly of a gross sum 
agreed to be paid for professional services, and as to the rest of the balance 
recited to be due on a settlement of accounts, where the evidence showed 
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that the client, from his situation as to ill health, was unable to take an 
active part in managing his own affiurs, and where there was no eyidence 
of any proper statement or examination of the accounts. The mortgage 
was declared to stand as a security only for what should be found justly 
due on a taxation of the bills of costs, and on account of all dealings and 
transactions. Morgan v. Higgins, 1 G. 270 

SOLICITOR and client. A mortgage taken by a solicitor from his 
client, to secure moneys alleged to be advanced, and also certain costs, 
ordered to stand as security only for what on taking a general account 
should be found dne ; it appearing that the defendant, on taking the 
security, produced to his client no stated account of the amount due, and 
had kept no record of the transactions ; and the solicitor, having in his 
answer made misstatements as to some of the items, was ordered to pay the 
costs of the suit to the hearing. Davies v. Parry. 1 6. 174 

SOLICITOR and client. Purchase by a solicitor from his client^ 
without the intervention of an independent adviser, of mineral property, 
which subsequently became of increased value, set aside on a bill filed 
eighteen years afterwards, thongh the property had been dealt with by the 
purchaser. Oresleg v. Moualey. 1 G. 450 

SOLICITOR and client. Communications made before suit by a client 
to his solicitor concerning the matters in dispute are not generally 
privileged, but advice given on such statements is within the rule. See 
Privilege. 2 G. 453 

SOLICITOR and client. Claim by a solicitor against a testator's (his 
client's) estate for a sum of money advanced to the client on loan, but 
which in fact formed the proceeds of a bond debt due to the testator and 
received by the solicitor at the client's direction, and which the solicitor 
alleged the client had given him by an agreement prepared by such soli- 
citor at the client's expense, and containing no recitsd of intended bounty, 
disallowed. Rt Holmts^s Estate. Woodward v. Hwnpage, BeavarCs Case, 

3 G. 337 

SOLICITOR and client. The solicitor to the tenants for life, with 
power of leasing settled real estate, who had obtained from his clients a 
parol agreement for a lease, on faith of which he expended large sums — 
Held not entitled to a lease. Specific performance of a parol agreement 
by tenants for life, with power of leasing, not decreed on the ground of 
possession and expenditure if prejudicial to remainder-man. Shannon v. 
Bradstreety 1 Sch. & L. 52 ; and Blare v. Sutton^ 3 Mer. 237, illustrated. 
Trotman v. FUaher; FUsher v. Trotman. 3 G. 1 

SOLICITOR and client. Under the 28th section of the 23 h 24 Vict 
c. 127, the town agent held entitled to a charge on all property recovered 
in three suits for an unascertained balance due to him by the country 
solicitor. Tardreu) v. Howell, 3 G. 381 

SOLICITOR and client. Charge in a solicitor's bill apparently ex- 
cessive, and alleged to be overcharged. — Held^ special circumstances, under 
the 6 & 7 Yict. c. 73, sufficient to authorise the Court, under the 6 & 7 
Vict. c. 73, s. 37, to direct the bills to be taxed more than twelve months 
after delivery, although one item complained of was sworn to be a mistake. 
rfie SU Pierre B. Hook, solicitor. Be 6 ^ 7 Vict. c. 73. 3 G. 372 

SOLICITOR and client. Where a solicitor got possession of trust 
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monej, and allowed the ezecntriz, who was only entitled to the ineome, to 
apply the principa], an account was directed against him as if he were a 
trustee. See Account, 1. 3 G. 226 

SOLICITOR and client. A former solicitor held not bound to disclose 
the names of persons to whom during the relation he had applied on behalf 
of the plaintiff. See Examination. 8 G. 304 

SOLICITOR and client. A purchase by solicitors of the equity of 
redemption of their client's property set aside, although another solicitor 
had been called in, and the defendants had ceased to act as solicitors just 
before the contract for purchase ; it appearing that the other solicitor had, 
with the knowledge of the defendants, not properly dischai^d his duty, 
and that the defendants had concealed from him an important fact. The 
interrention of another solicitor or adviser who, with the knowledge of the 
purchaser, neglects or does not properly discharge his duty, is not sufficient 
to support a purchase by his solicitor ^m his client. CKbbs ▼. Daniel. 

4G. 1 

SOLICITOR and client. A gift made by a client to his solicitor 
during the subsistence of the professional relation between them is invalid ; 
therefore, where a client during the subsistence of such relation told his 
solicitor to retain a sum' of 300/. out of moneys coming to the client, on a 
bill by the client for an account, the Court decreed a general account, with 
a direction that the defendants were not to be allowed the said 300/., and 
ordered the defendants to pay the costs of the suit. G*Brien v. Lewie. 

4 G. 221 

SOLICITOR and client A solicitor who has acted for the plaintiff 
has a lien on costs under a decree for payment of the costs to his client 
after he has ceased to be solicitor in the cause, and although he has taken 
his client in execution for the costs. O'Brien ▼. Lewie. 4 G. 396 

SOLICITOR and client. A demurrer by a solicitor to produce letters 
written to him by his client allowed. See Pbiyileoed Communication. 

4 G. 372 

SPECIAL confidence. Where there is a relation of special confidence, 
so that one person acquires habitual infiuence over another, such person 
cannot accept a gift from the person under his infiuence. See Confiden- 
tial Relation. 2 G. 246 

SPECIAL circumstances. Charge in a solicitor's bill, apparently 
excessive and alleged to be overcharged — Held special circumstances 
within 6 & 7 Vict. c. 73, s. 37. See Solicitor and Client, 4. 

3 G. 372 

SPECIAL value. Where a chattel acquires a special value from being 
used in business or otherwise. Court will restrain its sale* See Chattel. 

2G. 64 

SPECIALTY creditor. Although a specialty creditor has a right to 
resort to the descended real estates of his debtor as legal assets, he cannot 
participate in the benefit of the trusts of his debtor's real estate devised by 
him upon trust for sale for payment of his debts, without bringing what he 
had obtained out of the descended estates into hotchpot. Chapman v. 
Esgar. 1 S. & G. 576 

SPECIALTY debt. Articles of partnership under seal, containing 
the usual covenant by the partners to be true and just to each other in ail 
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their dealings, and bj which each bound himBelf, his executors, Sec, unto 
the other, his executors, &c., in the penal sum of £5000 for the due 
performance of the partnership articles. On the death of one partner he 
was found indebted to the partnership in £11,064 — Held, that the debt 
was by specialty for £5000 only, there being no covenant or obligation in 
the deed for payment of the general balance on the settlement of the 
partnership accounts, but only for £5000 ; the express contract for a 
definite sum excluding any implication for a larger sum as a specialty debt 
Powdrell v. Janes. 2 S. & 6. 305 

SPECIALTY debt. By a settlement made on his marriage, the settlor 
covenanted with trustees to settle estate A. upon his wife, but did not. 
He subsequently exchanged estate A. for estate B. and £1050, and died 
insolvent. In a suit by a creditor to administer his estate, the Court 
declared that estate B. and the JB1050 ought to be taken in substitution 
for A. — Heldy that the £1050 was a debt by specialty under the covenant. 
Powdrell v. Janes. 2 S. & G. 335 

SPECIALTY debt. A call (before Winding-up Act, 1862) not a 
specialty debt. See Call. 3 S. & G. 272 

SPECIFIC devise. The Wills Act, 1 Vict. c. 26, has not altered 
the rule of law that every devise of real estate, though in terms residuary, 
is in fact specific. Pearmain v. Twiss, 2 G. 130 

SPECIFIC performance. It is a misdescription in particulars of sale 
to describe a house as No. 58, Pall Mall, opposite Marlborough House, 
where the house was, in fact, not in Pall Mall, but was situate behind Xo. 
57, Pall Mall, having an entrance with a door which for many years bore 
the designation of No. 58, and a separate passage about sixty-five feet long, 
and three feet eight inches wide, across the ground floor of No. 57. — Heldy 
that the particulars having indicated no peculiarity in the access to the 
house, and the objection on this point having been taken as soon as it was 
known, the purchaser was entitled to have the contract rescinded. Stanton 
V. Tattersall. 1 S. & G. 529 

SPECIFIC performance. Where between the date of the contract and 
conveyance any deterioration to the property occurs from accident without 
the fault of either party, the loss falls on the purchaser. But where, 
without any improper neglect or delay, a purchase could not be completed 
for three years, and the death of a trustee for sale occasioned the expense 
of a fine on a new admittance, although by the contract the conveyance 
was to be at the expense of the purchaser — Held^ that the extraordinary 
expense of the fine should be borne by the trust estate. Paramore v. 
Oreenslade, 1 S. & G. 541 

SPECIFIC performance. A purchaser having agreed to buy certain 
land and bleach-works for £7770, and to take the plant and machinery at a 
valuation — Held, that the necessity of a valuation was no reason for 
refusing specific performance at the suit of the vendor. Jackson v. Jackson, 

1 S. & G. 184 

SPECIFIC performance. A vendor and a purchaser being in treaty 
for the sale and purchase of an estate, the vendor wrote to his solicitor 
stating that the purchaser had agreed to purchase his estate for £60,000, 
and requested him to settle an agreement on that basis for them to sign, 
adding that he had given to the purchaser a copy of this letter not signed. 
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M a memorandam. The purchaser sabsequeiitlj wrote to the yendor'a 
Bolicitory inqairtng when he woald forward to him the draft of the agree- 
ment relative to the parchase he had ooncladed with the vendor for his 
estate in that conntj. Prior to the execatton of the conveyances the 
purchaser made his will, bj which he devised the subject-matter of the 
treaty to trustees upon certain trusts. — Held^ that at the date of his will 
the purchaser had a devisable interest in the estate. A letter^ signed by 
the purchaser, not containing the terms of the contract, but, on a fair view 
of the evidence, referring (though not in terms) to a memorandum contain* 
ing them — Held sufficient within the Statute of Frauds. Send>le^ a 
purchaser who has made but not signed a contract, the terms of which are 
proved, and which is signed by the vendor, has a devisable interest in the 
subject-matter. Morgan v. Holford* 1 S. & 6. 101 

SPECIFIC performance. Vendor a drunkard. Although the Court 
will not compel performance of a contract obtained from a person in a state 
of intoxication, yet, where, after a contract fairly entered into with a 
man addicted to drinking, to sell to the plaintiff leasehold premises for 
£735, another person, with notice of this contract, within a few days 
prevailed on the vendor to sell and execute an assignment thereof to him 
for £760, the Court decreed specific performance of the first contract. 
Shaw V. Thachray and Mocrt, 1 S. & 6. 537 

SPECIFIC performance of an agreement by default to summon a jury. 
A landowner, served by a railway company with the usual notice to treat, 
sent in particulars of his claim demanding a specified sum, and shortly 
afterwards served the company with the ordinary notice under the 68 th 
section of the 8 & 9 Viet. c. 18. The company not having summoned a 
jury within twenty-one days, the landowner brought an action for the sum 
specified against the company, upon which their solicitor wrote to the 
other solicitor, saying — *^ The company will pay the amount claimed for the 
purchase of the landowner's interest in the land." The landowner, having 
failed in the action, filed a bill for specific performance of the agreement-^ 
Hdd^ that the letter, together with the notice and the claim, amounted to a 
binding agreement. Semble, after notice to treat, a company may by their 
conduct waive their right to insist on the landowner's proceeding under one 
of the three modes pointed out by the Lands Clauses Consolidation Act. 
Whether this Court will decree specific performance of a contract arising 
under the Act from a default to summon a jury within the time fixed by 
the 68th section — qwBre, Inge v. The Birmingham Canal Company. 

1 S. & G. 347 
SPECIFIC performance. It is no defence to a suit for specific 
performance against trustees of a turnpike road, that the land they have 
contracted to sell is liable to pre-emption by the owner of the adjoining 
land under the General Turnpike Act, 3 Geo. 4, c. 126, s. 39 ; even where 
the offer required has not, through inadvertence, been made to such owner, 
and it is in evidence that the owner insists on his right, the purchaser 
making no objection to the title, and being content to take such estate as 
the trustees could convey. Barrett v. Bing. 2 S. & G. 43 

SPECIFIC performance. Conditions upon the sale of « reversion 
subject to a life estate referred to a deed containing a recital that an 
annuity was charged on the reversion, but alleged that the annuity had not 
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been claimed for twenty jears, and provided that a recital in a deed dated 
in 1841, that it had not been claimed for eight years, should be conclusive 
evidence that the annuity had determined. Upon inquiry, the purchaser 
ascertained that the annuity was still subsisting. — Held, that the represen- 
tation was calculated to prevent the inquiry on which the notice of the 
deed might have put the purchaser ; and the vendor's bill for specific 
performance was dismissed. DrysddU v. Mace, 2 S. & Gr. 22S 

SPECIFIC performance. A lessor, being in possession of a lease of 
certain messuages, granted an underlease of one (No. 7) to A., who sub- 
sequently assigned it to B. The lessor by his will demised the leaseholds 
to trustees, who under an order of the Court sold inter alia No. 7 to a 
purchaser, in the particulars of sale No. 7 being described as leased to A. 
On investigating the title it appeared that the parcels set out in the 
underlease to A. were, by a clerical mistake, the parcels of No. 6. The 
trustees aftei* the sale obtained an order of the Court to correct this mis- 
take, by authorising an assignment to the tenant of No. 6, and a new 
underlease, with proper parcels, to the tenant of No. 7 ; and the Court 
overruled an objection to the title by the purchaser of No. 7, and compelled 
him to complete his purchase. Oriasell v. Feto. 2 S. & G. 39 

SPECIFIC performance. Agreement to grant a lease of copyhold 
premises for twenty-one years, and to put the same in repair, there being 
no evidence that to grant such lease would work a forfeiture, or that the 
licence of the lord could not be obtained. — Decreed to be specifically per- 
formed. Though the Court will not ordinarily decree specific performance 
of an agreement to repair, it is the habit of the Court to decree specific 
performance of agreements involving the execution of leases, or other 
instruments containing covenants to repair. Paxton v. Newton, 

2 S. & G. 437 

SPECIFIC performance. A bill for specific performance stated tlie 
terms of the agreement for sale or real estate by private contract, reduced 
into writing, but not signed by the defendant himself, who had, however, 
paid his deposit to the person employed as auctioneer, who signed a receipt 
referring to the fair copy to be prepared for signature from the rough 
unsigned memorandum. — Held, that the signature by the auctioneer of this 
receipt, which thus referred to a document which showed what the agree- 
ment was, took the case out of the operation of the Statute of Frauds. The 
auctioneer employed to sell on behalf of the vendor, who signs a receipt for 
the deposit to the purchaser who pays it, acts as agent of both parties ; 
and if the receipt refers to a writing containing the terms of the agreement 
the purchaser cannot avail himself of the Statute of Frtiuds. Wood v. 
Midgley. 2 S. & G. 116 

SPECIFIC performance. In a suit for specific performance, where 
possession and expenditure are fairly referable to an express agreement 
with the landowner to give an adequate consideration, to be calculated on a 
principle sufiiciently defined in the agreement, the Court will, in favour of 
the possession and expenditure, endeavour to decree a specific per- 
formance, but not where the plaintiff after filing his bill, but before the 
hearing, has obtained by an Act of Parliament the means of securing and 
keeping his possession without the aid of the Court. A landowner offered 
a way-leave for a railway over his land to an iron-mining company for 
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sixtj years upon the pa3rment of triple damages only. The company, 
pending a suit by them for specific performance, sold the lipe to a railway 
company for public traffic, who procured an Act authorising them com- 
pulsorily to purchase the land in fee over which the way-leave had been 
granted. — Held^ at the hearing, that there had been a variation as to the 
parties and the subject-matter of the contract, and that there was no right 
to specific performance. Meynell v. Surtees, 3 S. & G. 101 

SPECIFIC performance. Tenant under an agreement for a lease 
having filed a bill to restrain his lessor from obstructing the ancient lights 
in the premises comprised in the agreement, but not asking to have the 
agreement specifically performed, motion for injunction refused. Fox v. 
Pursell. 3 S. & G. 242 

SPECIFIC performance. A verbal agreement for the lease of a farm 
at a certain rent for a certain term, upon which the plaintifi* was let into 
possession as tenant, and afterwards paid for the stock according to valua- 
tion. There was evidence that the defendant, after the parol agreement, 
and after letting the plaintiff into possession of the farm, gave a memo- 
randum of the terms of the agreement, unsigned, to a solicitor, and desired 
him to prepare a deed according to the memorandum, and to let it be a 
favourable lease to the defendant. — Held sufficient to entitle the plaintiff 
to restrain an action of ejectment, and to a decree for a lease according to 
the parol agreement. Where specific performance of an agreement for a 
lease is refused on the ground of waste, or acts amounting to breach of 
ordinary covenants in a lease, the defence can only prevail on clear evi- 
dence of gross breaches of the covenant, without any waiver or acquiescence 
by the defendant Fain v. Coombs. 3 S. & G. 449 

SPECIFIC performance refused where the parties had treated the 
non-performance of some of the stipulations as llie subject of pecuniary 
compensation, where the other stipulations might reasonably be dealt with 
in the same way. Faris Chocolate Company v. The Crystal Palace Company, 

3 S. &G. 119 

SPECIFIC performance. An agreement for sale of real estate by one 
of two joint owners decreed to be specifically performed, the other after 
notice not having dissented. See Agreement, Pabol. 3 S. & G. 592 

SPECIFIC performance. Decree for specific performance made 
against an administrator de bonis non for sale of testator's leaseholds. 
See Bepresextatiye (Pebsokal). 3 S. & G. 333 

SPECIFIC performance. When the Court entertains jurisdiction in 
specific performance it will not ordinarily allow an action at law to proceed for 
the same subject-matter. See Yekdob and Pubchaseb, 1. 3 S. & G. 213 

SPECIFIC performance of an agreement to take a lease decreed where 
the defendant, knowing that the premises were greatly out of repair, 
stipulated for certain specific repairs, which were done accordingly, but 
took possession after being warned that much more extensive repairs were 
required, and it turned out on examination, after he had taken possession, 
that it was necessary to take down and rebuild a wall at great expense. 
Cook V. Waugh. 2 G. 201 

SPECIFIC performance. Where there had been a parol agreement 
for a lease with possession and expenditure the Court decreed specific per- 
formance. See Expbnditube, and Pabol Agbeev bnt. 3 G. 363 ; 3 G. 396 
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SPECIFIC performance of parol agreement, accompanied with pos^ 
session and esipenditure, will not be decreed if prejudicial to remainder* 
men. See Solicitob and Client, 2. 3 G. 1 

SPECIFIC performance decreed of an agreement by one insurance 
company to indemnify another. See Indemnity. 3 G. 521 

SPECIFIC performance of an agreement to buy at an auction decreed 
without compensation, though, insteiEul of there being, as described in the 
particulars of sale, 7683 square feet, there were only 4350 square feet, the 
conditions being that no allowance for error should be made or required 
either way. See Misdescbiption. 3 G. 496 

SPECIFIC performance. Where a lessor agreed to let a house and to 
put it in decorative repair, but refused to fulfil his contract, the Court, at 
the instance of the lessee, decreed specific performance of the agreement^ 
with an inquiry whether the agreement as to decorative repair had been 
performed ; and if not, decreed that the defendant should compensate the 
plaintiff in damages. Samuda v. Lawford. 4 G. 42 

SPECIFIC performance. Where the vendors of a brewery made 
various and inconsistent representations as to the profits of the concern 
which demanded investigation, for which the vendors afforded every 
facility, and which the purchaser in fact partially made, the Court decreed 
specific performance. Clarke v. Mackintosh ; Mackintosh v. Clarke, 

4G. 134 

SPECIFIC performance. After a decree for specific performance of a 
contract to purchase, for payment, and an attachment for default, on motion 
by the plaintiff the Court ordered the contract to be rescinded, and all pro- 
ceedings stayed, except as to such application to this Court as might be 
made by the plaintiff to assess the damages occasioned by the breach of 
contract by the defendant. Foligno v. Martin^ 16 Beav. 586, followed. 
Sweet V. Meredith. 4 G. 207 

SPECIFICATION, consideration of. See Patent. 4 G. 577 

STAMP. " I hereby authorise you to pay B. 365Z., being the amount 
of my contract, B. having advanced me that sum " — Held a valid equitable 
assignment, and not an order for money requiring a stamp under 55 Geo. 3, 
c. 184. See Equitable Assignment. 2 S. & G. 141 

STATUTE of Limitations. A defendant, not being required by the 
bill to do so, did not file any answer. The cause came on upon a motion 
for a decree, when the defendant at the bar pleaded the Statute of Limita- 
tions. The Court, holding that a defendant who intends to set up such a 
defence ought to do so by answer, disallowed the objection thus taken. 
Holding v. Barton, 1 S. & G. Ap. xxv 

STATUTE of Limitations. Where solicitors of a Joint Stock 
Company, after an order to wind up, delivered up documents to the official 
manager, on his undertaking that they should be paid out of the first 
moneys in their hands, and allowed nine years to elapse before delivering 
their bill (the official manager having until then had no funds in his hands), 
the Court held that the claim was not barred by the Statute of Limitations. 
After such delay, whether the solicitors were entitled to have a call made 
to satisfy their demand — quare. Re Gloucester and Aherystwith Railway 
Company. 2 G. 47 

STATUTE of Limitations. The order to wind up a Joint Stock 
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Company ander the Acts of 1848-9 does not suspend the operation of the 
Statute of Limitations. The orders for fixing a time under the 84th section 
of the 19 & 20 Vict, c 47, within which claims mast be preferred, are 
applicable to cases under the Winding-up Acts of 1848-9. SembU^ there 
is no analogy between the administration of assets in bankruptcy and under 
the Winding-up Acts on the question as to the Statute of Limitations. Be 
Winding-up Acts, 1848-9; Eoyal Bank of Australia. 2 G. 42 

SHIPPING Act. Statutory form of assignment of mortgage. See 
Order and Disposition, 1. 4 G. 75 

STATUTE of Bankruptcy Consolidation Act. Appointment of receiver. 
See Partnership. 2 S. & G. 479 

STATUTE of Bankruptcy Consolidation Act, s. 143. Bankrupt's 
interest in leaseholds remains in assignees till election. See Election. 

2G. 620 

STATUTE of Dower, 3 & 4 Will. 4, c. 27. Laches. MarshaU v. 
Smith. 5 G. 37 

STATUTE of Distributions. Bequest to next of kin according to 
Statute of Distributions. — Held, they took as joint tenants. See Jonrt 
Tenancy. 3 G. 390 

STATUTE of Distributions. Bequest to next of kin according to 
Statute — Held a gift as tenants in common. 1 S. & G. 169 

STATUTES :— 

34 & 35 Hen. 8, c 85, s. 14. — ^Devise by married woman. 5 G. 67 

27 Eliz. c. 4. 

Charge on a benefice prohibited - - 2 S. & G. 509 

Void conveyances - - - - - - 3G. 166 

21 Jac. 1, c. 16 (Statute of Limitations) - - - 3 G. 214 

22 h 23 Car. 2, c. 10 (Statute of Distributions). 

1 S. & G. 169 ; 3 G. 390 
29 Car. 2, c. 3 (Statute of Frauds). 

Sec. 4. Sale of estate. Letters - - 1 S. & G. 101 

Agreement for sale of land - - - 2S. &G. 115 

Sec. 10. Term of years in produce taken in execution. 

3 S. & G. 3 

Part performance - - - - 3 S. & G. 138 

Not applicable where fraud exists - - 3 S. & G. 66 

Certainty in subject-matter, term of lease, and rent excludes 

statute 3 S. & G. 461 

Parol agreement cannot bind remainder-man - 3 G. 10 

Parol agreement - - - - - - 3G. 368 

Possession and expenditure - - - - 5 G. 371 

1 Ann. — Usury Laws - - - - - - 3G. 148 

5 Ann. — Great Seal of England and Scotland - - 2 G. 582 

6 Ann. c. 18. — ^Act to ascertain death of cestui que vie. 

2 S. & G. 46 
9 Ann. c. 14. — Gambling obligations void - 3 S. & G. 199 

4 & 5 Will. & Maby, c. 16. — Concealment of prior mortgage. 

2 G. 81 
9 Geo. 2, c. 36 (Mortmain Statute). 

Mortmain 3S. &G. 48 

VOL. V. R 
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STATUTES, cofUimed :— 

9 6bo. 2, c. 36 (Mortmain Statute). 

Mortmain - - - - - - - 3G. 182 

Mortmain 3 G. 209 

- Mortmain -------3G. 308 

Mortmain - - 1 G. 69 

Mortmain -------IG- 307 

Mortmain. — Growing crops - - - - 2 G. 325 

26 Geo. 2, c. 33.— General Marriage Act - 3 S. & G. 489 

12 Geo. 3, c. 11.— Royal Marriage Act - - 3 S. & G. 486 
33 Geo. 3, c. 55. — ^Apprentices - - - - 3 G- 191 
39 & 40 Geo. 3, c. 98 (^Thellusson Act). Portions excepted. 

1 S. & G. 61 

46 & 47 Geo. 3. — Assignment of military pensions void 4 G. 619 

47 Geo. 3, Session 2, c. 25. — ^Assignment of military pay void, but 

does not apply to East India Company - 3 G. 174, 467 
47 Geo. 3, c. 2.— Folkestone Harbour Act - 2 S. & G. 48 
55 Geo. 3, c. 184. — Stamp Act not applying to equitable assign- 
ment 2 S. & G. 141 

55 Geo. 3, c. 192.— Rights of devisee of copyhold 2 S. & G. 407 
3 Geo. 4, c. 126, s. 39.— Turnpike Act - - 2 S. & G. 43 

6 Geo. 4, c. 16. 
— — Bankruptcy to be construed favourably for creditors 2 G. 91 

Bankruptcy. Lease accepted by assignees • - 2 G.624 

11 Geo. 4 & Will. 4, c. 66, s. 19.— Bank-notes forgery 2 G. 649 
1 Will. 4, c. 40. — Executors, on fiulure of trust, trustees for 

Crown 1 S. & G. 382 

1 Will. 4, c. 65, s. 17. — Guardian of infimt may lease. 1 S. & G. 505 

2 & 3 Will. 4, c. 71.— Prescription for flow of water 2 G. 421 

2 & 3 Will. 4, c. 74, ss. 86, 87. — ^Fines and recoveries. 

1 S. & G. 293 

3 & 4 Will. 4, c. 27 (Statute of Limitations). 

Sec, 16. Entry 4 G. 393 

■ Sec 42 with 40. Charge includes mortgage - 3 G. 561 

Does not apply to express trusts - 1 G. 188, 2 G. 43 

Does not bar executors' right of retainer 1 S. & G. 415 

3 & 4 Will. 4, c. 42, s. 11. 

Misnomers, plea in abatement - - 3 S. & G. 13 

— — Where time fixed for pa3rment, interest is payable 4 G. 683 
3 & 4 Will. 4, c. 104. — ^Land assets in hands of devisee 2 G. 134 
3 & 4 Will. 4, c. 105 (Statute of Dower). — Does not apply to copy- 
holds 2 S. & G. 407 

5 & 6 Will. 4, c. 41, s. 1. — ^Validates securities in hands of bond 

Jide holder 3 S. & G. 194 

5 & 6 Will. 4, c. 54 (Marriage Act of Royal Family), s. 1. 

3 S. & G. 481 

5 & 6 Will. 4, c. 108 (South Devon RaUway Act) - 2 G. 33 

6 Will. 4, c. 76. — Newcastle-on-Tyne Jtailway Company. 2 G. 395 

7 Will. 4 & 1 Vict. c. 26. 
Sees. 3, 24, 34. Wills Act Aaer-acquired lands. 8 S. & G. 246 
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STATUTES, continued :— 
7 Will. 4 & 1 Vict, c 26. 

Sec. 27. Absolute power to appoint - 2 S. & G. 458 

Sees. 17, 27. Appointment - - - 3 S. & G. 293 

Land assets 2 G. 134 

Sees. 24, 26. Residuary devise still specific. 

1 G. 22;2G. 130 
Power of disposition - - - - - 5 G. 67 

Sec. 27. Applies only to cases where power of appointment 
is absolute 2 S. & G. 458 

Sec. 27. General bequests - - - 3 S. & G. 293 

Sec. 29. Construction of words having a legal sense different 

from popular sense - - - - - 1G.131 

1 &2 Vict. c. 110. 

Sees. 11, 13. Charge on land. 

1 S. & G. 423 ; 2 G. 565 ; 3 G. 301 

Sees. 11, 13. Registration. Judgment - 3 S. & G. 4, 11 

■ Sec. 11. Proceedings under Elegit - - 2 G. 76 

Sees. 16, 18. Arrest of debtor - - 3 S. & G. 169 

Sees, lly 13. Charge on land, order of Probate Court is not. 

4 G. 117 

Sees. 13, 19. Charge on benefice (not) - 2 S. & G. 509 

Sec. 13. " Charge on premises " - - - 2 G. 89 

■ Sees. 1 1, 13. Charge does not give priority over unregistered 

mortgage 1 S. & G. 423 

Sees. 13, 19. Lien of judgment creditor 8 S. & G. 1 

Sees. 75, 80. Contingent debts not within statute. 

3 S. & G. 203 

Sees. 79, 90, 91. Discharge of person does not discharge 

sequestration - - • - - 1 S. & G. 507 

2 & 3 Vict. c. 11, s. 5.— Lien of creditor- - 3 S. & G. 4 

5 Vict. c. 7. — ^Apprentices - - - - - 3G. 190 
5&6 Vict. c. 45, s. 18.— Copyright - - - 4 G. 632 

6 & 7. Vict, c 73, s. 37. — Speciid circumstances. Taxation. 

3 G. 372 

7 & 8 Vict. c. 54 (Southampton Pier Act) - - 1 G. 363 
7 & 8 Vict. c. 68 (South Devon Railway Act) - 2 G. 33 
7 & 8 Vict. c. 110 (Companies Act), ss. 66, 67, 68. Registration. 

Liability for costs - - - - 2 S. & G. 95 

7 & 8 Vict, c 111 (Winding-up Act). Call not a specialty debt. 

3 S. & G. 277 

8 Vict. c. 16 (Companies Clauses ConBolidation Act), s. 2. — 
Definition of undertaking - - - - 2 G. 72 

8 Vict. c. 18 (Lands Clauses Consolidation Act). 

Sec. 2. Definition of undertaking - - - 2 G. 72 

Sec. 7. Interest of married woman - * 4 G. 449 

Sees. 18, 22^ 23, 92. Notice and counter-notice to take land. 

3 S. & G. 30 

Sec 68. After notice to summon a jury, default, efiect of. 

1 S. ft G. 347 
B 2 
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STATUTES, continued:— 

8 YiCT. G. 18 (Lands Clauses Consolidation Act). 

Sees. 69, 78. Money paid in will not be paid to trustees of 

person under disability - - - - 8 G. 218 

Sec, 78. Distribution of money paid into Court by railway. 

1 S. & G. 20 

Sec. 80. Interim investment, costs of. 2 S. & G. 466; 4 G. 87 

— — Sec. 80. Redemption of land-tax an inyestment. 2 S. & G. 466 

Sees. 7, 9, 84, 124. Acquisition of land by company under 

a mistake as to owner - - - - - 3 G. 662 

Sec. 8. Abortive purchases, costs of - - 3 G. 225 

8 Vict. c. 20 (Railway Clauses Act). 

Sec. 2. Interpretation clause - - - 2 G. 78 

' Sec. 13. Width of viaduct determined by deposited plan. 

4 G. 333 

Sec. 16. Permanent diversion of public road - 4 G. 46 

8 & 9 Vict. c. 43. — ^Public institutions. Repealed by 13 & 14 

Vict. c. 65, and embodied in that Act - 2 S. & G. 387 
8 & 9 Vict. c. 109, s. 18.— Gaming debts - 2 S. & G. 289 
10 & 11 Vict. c. 34, ss. 11, 13, 14, 16, 59. — ^Improvement of town?. 

Copies of bye-laws - - - - - 4 G. 262 

10 & 11 Vict. c. 96 (Trustee Relief Act) - - 2 G. 562 

11 & 12 Vict. c. 45 (Winding-up Act). 

Sec 63. Contributory, expenses of - 2 S. & G. 87 

Sec. 83. Power of Master to make calls - 3 S. & G. 277 

Proof of claims under winding-up - - - 2 G. 43 

11 & 12 Vict. c. 63 (Public Health Act) - - 4 G. 262 

12 & 13 Vict. c. 106 (Bankruptcy Act), s. 152. 

2 S. & G. 47 ; 1 G. 291 ; 3 G. 100, 108 

14 Vict. c. 60 (Trustee Relief Act) - - - 3 G. 465 

15 & 16 Vict. c. 55, ss. 1, 20.— Power to vest 8 S. & G. 479 
15 & 16 Vict. c. 76 (Common Law Procedure Act), s. 21 1. — Tenant 

to pay into Court rent, costs, and insurance - 3 G. 679 
15 & 16 Vict. c. 80. 
■ Sec. 34. Error in decree corrected, notwithstanding 15 & 

16 Vict. c. 80, s. 34 - - - - 2 S. & G. 241 
-^— Sec. 39. Cross-examination on affidavit - 1 S. & G. 78 

15 & 16 Vict. c. 86. 

Sec. 18. Producing documents - 1 S. & G. Ap. x 

Sec. 20. Evidence - - - - 1 S. & G. 4 

Sec. 28. Cross-examination - - - I S. & G. 78 

Sec. 38. Affidavit read after evidence closed 

1 S. & G. Ap. xxi 

Sec. 39. Subpoena ad testificandum - 1 S. & G. 133 

Sec. 40. Affidavit. Cross-examination - 3 S. & G. 369 

Sec. 42, rule 9. Court may order representatives to be 

served, notwithstanding rule - - 1 S. & G. 503 

Sec. 43, rule 8. Crown may institute inquiries - 5 G. 30 

Sec. 48. Afler foreclosure Court can decree sale. 

1 S. &G. 141; 2S. &G. 278 
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STATUTES, continued :— 
15 & 16 Vict. c. 86. 

■ ■ Sec. 51. Court can direct partial administration of a trust. 

3 S. & G. 337, 343 

Sec. 52« Transmission of interest - - - 1 G. 30 

Sec. 52. Order to revire ex parte - - 1 S. & G. 123 

Sec 54. Court has power to give special directions as to 

evidence - - - - - IS. &G. Ap. viii 

Sec. 69. Court can add to decree - - 3 S. & G. 475 

Sec. 69. Chief Clerk*s certificate • - - 4 G. 688 

17 & 18 Vict, c 31. — ^Power to Common Law Courts to grant 

preventive remedy - - - - - 3 G. 650 
17 & 18 Vict. c. 36. — ^Bills of Sale Act Interpretation Clause. 

2 G. 391 
17 & 18 Vict, c 90. — ^Repeal of Usury Laws - - 3 G. 148 

17 & 18 Vict. c. 113. — Exoneration of mortgage debt. Locke King's 

Act - - - - 2 G. 192 ; 8 G. 263 ; 4 G. 181 

n h 18 Vict. c. 125, ss. 61, 63, 64. — Judgment creditor's right 

against garnishee - - - - - 2 G. 226 

18 k 19 Vict. c. 43 (Infant Marriage Act), ss. 1, 2, 3. 

3 S. ft G. 331 

18 & 19 Vict. c. Ill (Bridport Railway Act) - - 2 G. 71 

19 & 20 Vict, c 47, s. 84. — ^Proof of debts in a winding-up. 

2G.44 
19 & 20 Vict. c. 120 (Settled Estates Act). 

Sees. 12, 13. Court can direct sale of minerals separately. 

3 G. 126 
— — - Sees. 1, 16, 17, 18, 28. Definition of a settled estate. 

3 G. 625 
21 & 22 Vict. c. 56.— Probate Duty. Sealing - 1 G. 46 
21 & 22 Vict. c. 77, s. 1.— Definition of settled estates. 3 G. 626 
21 Ik 22 Vict. c. 98 (Local Government Act), ss. 34, 35. 4 G. 278 
21 & 22 Vict. c. 106, ss. 39, 43, 56, 58.-- East India Company's 

officers 4G. 619 

21 & 22 Vict. c. 27. — Power of Court to award damages. 2 G. 171 

22 & 23 Vict. c. 35. 

Sees. 4, 5, 6, 27, 32. — Belief against breach of covenant to 

insure 2 G. 117 ; 3 G. 679 

Sees. 4, 5, 6, 27, 32 4 G. 416 

23 & 24 Vict. c. 127, s. 28.— Charging order - - 4 G. 416 

24 & 25 Vict. c. 134. — East India Company's officers. 4 G. 622 

25 & 26 Vict. c. 4. — Granting commissions in the army. 4 G. 619 
27 & 28 Vict. c. 112. — Judgment. Equity of redemption 

4 G. 515 
STAMP. An equitable assignment thus : — '' I, A., hereby authorise 

you to pay B. 365/., the amount of my contract, B. having advanced that 
sum. Signed, A." — Held, a valid equitable assignment not requiring a 
stamp under 55 Geo. 3, c. 184. 2 S. & G. 141 

STAY of proceedings. Where a defendant out of court has conceded 
the relief asked by the bill, the Court, on motion by the plaintiff, stayed 
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all proceedings in the cause, and ordered the defendant to paj the costs of 
the suit. North v. Hie Ortat Northern Railway Company. 2 6. 64 

STAY of proceedings. After a defendant had obtained an order 
against the plaintiff, who was in contempt for nonpayment of costs, to 
stay all proceedings until the plaintiff had cleared his contempt — Held he 
could not move to dismiss for want of prosecution. See Contsmpt, 3. 

2 G. 533 

STAY of proceedings. Motion by a defendant before decree to restrain 
a co-defendant from prosecuting an action or to stay all proceedings in the 
•suit, on an affidavit that the relief sought by the bill and by the action was 
identical, refused with costs. Russell v. The London^ ChaUuxm^ and Dover 
Railway Company. 4 G. 403 

STAY of proceedings. Where a defendant failed to obey a decree to 
purchase an advowson, the Court, on the application of the vendor, 
rescinded the contract and ordered all proceedings to be stayed, except as 
to damages. See Specific Ferfobmancb, 3. 4 G. 207 

STOCK. Loss from an investment in stock made on the application 
of a mortgagee, payable oat of mortgagor's estate. See Investhbkt, 

3 S. & G. 171 

STOCK. A transfer of stock under a power of attorney, executed by 
the attorney three days after the death of the donor, valid, and the gift 
supported. See Poweb of Attobney. 3 S. & G. 428 

STOCK. A trust declared of stock untransferred held valid. See 
Settlement, Voluntart. 3 S. & G. 315 

STRICT construction. A penal statute must be construed strictly, 
and therefore an equitable mortgage by depo&it and deed of further charge 
held not to be within 4 & 5 Will. & Mary, c. 16. See Fobfeitube. 

2G. 81 

SUBPCENA ad testificandum not authorised by 15 & 16 Vict. c. 86, 
8. 89. Upon a motion for leave to issue a subpoena ad testificandum for the 
hearing of the cause under the 39th section of 15 & 16 Vict, c 86 — ffeld^ 
that the Court has no authority under that section to issue a subpoena, but 
that the mode of proceeding under that section is by an order, to be made 
at the hearing of the cause. May v. Biggenden, 1 S. & G. 133 

SUBPCSNA to pay costs. The subpoena to pay costs served on the 
solicitor of a defendant permanently resident out of jurisdiction. Wal' 
rond V. Parker. 1 G. 316 

SUB-PUBCHASE. Where a sub-purchaser, at an improved price, 
applied by summons to be substituted in the place of his vendor (the 
original purchaser), who resisted the application, the Court refused to 
make the order, but at the suggestion of the trustees ordered a resale, on 
the terms that the original purchaser pay the improved price into Court. 
Re Settled Estates Acts, 1854 and 1856. 4 G. 90 

SUBSCRIPTION contract. A provisional director and allottee of 
fifty shares who had not signed subscription contract, not a contributory* 
See CoxTBiBUTOBT. 3 G. 28 

SUBSTITUTED service allowed on solicitor who acted for a de- 
fendant permanently out of the jurisdicion. See Sebvicb. 1 G. 215 

SUBSTITUTED chattels, assignment of, valid. See Assignment. 

2G.d82 
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SXTOCESSION. Interests arising bj waj of accruer are within 
meaning of word ** snecession." See Settled Estates Act, 2. 

3 6.620 

SUCCESSION duty. Real estate devised to trustees ordered to be 
sold, out of which widow was dowMe-^Held succession duty payable on 
dower. See Legacy Duty. 2 G. 597 

SUFFICIENT description. Shares in a company labelled, '< to be 
oonsidered as ready money " — Held to pass by a gift of ^ ail sum and sums 
of money in the house." See Will, 7. 2 G. 616 

SUITORS' Fee Fund (solicitor to). Where the Court at the instance 
of the plaintiff orders the solicitor to the Suitors' Fund to appear for an 
infiint defendant, his appearing for other defendants suing in formd 
paitperis will not disentitle him to the full costs of suit, Be Colquhoun^ 
6 De G. M. & G. 85, decided on the principle of retainer. Frazm' 
Y. Thompean. 1 G. 337 

SUMMONS. After a decree on an administration summons the 
Court will in a proper case make an order for a receiYer and injunction to 
protect the property. Under the improYcd jurisdiction the judge in 
chambers may add to the decree a direction and inquiry so as to charge the 
defendant as for wilful neglect and default, if during the prosecution of the 
usual decree to account facts appear which make such an inquiry and 
direction necessary for the purpose of justice. Breaker y. Brooker. 

3 S. & G. 475 

SUPPLEMENTAL bill filed after an order to roYive, and refusal by 
executors to pay — Held not irregular. See Reytye, Obdeb to. 

1 G. 311 

SUPPLEMENTAL order. Where a sole plaintiff died after decree 
the Court made ex parte the supplemental order under the 52nd section of 
15 & 16 Vict, c. 86. The 62nd section is applicable to CYery case where 
there has been a transmission of interest by the death of a plaintiff or 
defendant in a suit. Jaeksan y. Weard. 1 G. 30 

SUPPRESSION of the truth. A misrepresentation of a material fact 
will Yitiate any contract or gift, the Yalidity of which depends upon the 
truth and accuracy of the representation on which it was made. See 
Mabriage Settlement, 1. 4 G. 159 

SURETY discharged by neglect of creditor. A surety is discharged 
where the creditor, by neglecting the statutory formalities, Ipst the benefit 
of an execution under a warrant of attorney, which, according to the 
agreement of suretyship, he had proceeded to enforce upon a notice by the 
sure^. Watean y. Alcock, 1 S. & G. 319 

SURETY. The holder of a dishonoured promissory note, who had 
obtained from the maker security, decreed to deiiYer up such security to a 
surety who had become liable by the default of the principal, and had paid 
the amount into court. Ooddard y. Whyte. 2 G 449 

SURETY. A surety who executes a bond on a misrepresentation by 
the obligee of a material fact is entitled to relief in this Court ; therefore^ 
where the plaintiff was induced to execute a bond on a representation by 
the obligee that the principal was not indebted to him, which statement 
was untrue, the Court directed the bond to be cancelled. Where the bond 
by a surety purported to guarantee the payment of flour to be supplied by 



248 DIGEST OF CASES. 

the obligee (of a specified quality) in order to enable the principal debtor 
to execute a contract, and the obligee designedly dupplied inferior floor, so 
that the contract was annulled, the obligor is entitled to have the bond 
cancelled. Blest v. Brown. 3 G. 450 

SURETY. A surety is entitled to the benefit of the securities in the 
hands of the creditor. Therefore, where a creditor, whose debt was 
secured by the bond of the debtor and his surety as well as by a mortgage 
of the equitable life interest of the debtor and his wife in certain real estate 
and policies of assurance, assigned his debt, without notice by himself or 
the assignee, to the trustees of the settlement, who sold under a power — 
Held that the surety was discharged to the amount of the security lost. 
Where acquiescence is relied on it must be shown that the person acqui- 
escing was aware of the thing in which he acquiesced, and of the efiect of 
such acquiesence. Wheatley v. Baatow, 7 De G. M. & G. 261 and 271, 
considered. Strange v. Fooks. 4 G. 408 

SURPRISE. On a bill to set aside a written instrument on the 
ground of mistake or surprise, parol evidence is admissible to show that such 
instrument is contrary to the real terms of the contract, and that it ought 
to be set aside. See Mistake. 4 G. 235 

SURVIVORSHIP. Right of wife not barred by transfer by husband 
of title deeds, of which wife was equitable mortgagee, to secure his own 
debt. See Equitable MoRTaAOE. 2 G. 183 

SURVIVORSHIP. See Will, 2, 4. 4 G. 198, 51 

TENANT cannot sustain interpleader against his landlord except the 
title be affected by some act done by the landlord subsequently to the lease. 
See Intebpleader. 1 G. 167 

TENANT pur autre vie. There being no satisfactory proof that the 
persons were living for whose lives certain hereditaments were held, the 
Court, on the application of the remainderman, made an order under the 
6 Anne, c. 18, s. 1, requiring the tenant pur autre vie to produce the 
persons in question at a time and place specified in the order. In the 
Matter of Clossey. 2 S. & G. 46 

TENANTS in common. See Will, 3. 3 G. 575 

TENANTS in common. See Will, 2. 4 G. 198 

TENANT for life. A railway company having by mistake agreed with 
the tenant for. life for the purchase of the fee simple, the Court restrained 
them from retaining possession of the land. See Mistake. 3 G. 662 

TENANT for life having got the title deeds, the Court refused to 
disturb his possession. See Title Deeds. 4 G. 703 

TENANT at will. A dissenting minister is only tenant at will. 
See Dissenting Ministeb. 1 G. I 

TENANT at will. Where the managing body of a religious society 
appointed an agent at a salary, with '* six months' notice of separation on 
either side," with liberty to occupy and carry on his trade in a house 
belonging to the society, and afterwards summarily dismissed him for 
alleged misconduct, and resumed the possession of the house, of which they 
were afterwards forcibly dispossessed by the agent, on a bill filed by the 
managing body the Court granted an injunction to restrain such agent 
from disturbing their possession. Spurgin v. White, 2 G. 473 
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TENANT at wilL Where the tenant had expended money on the 
faith of a parol agreement, Coort restrained landlord from disturbing his 
possession. See Landlobd asb Tsnakt. 4 G. 519 

TENANT in tail. Post obit bonds bj tenant in tail not discharged bj 
insolvency. See Insolysnct. 3 S. & G. 203 

TENANT in tail. Acknowledgment by tenant in tail of a mortgagee's 
right held to restore the right of redemption against remainderman. See 

ACKNOWLBDOMENT. 1 G. 35 

TENDER. Where costs are nnascertainedy and the security ample, a 
mortgagee after tender of principal and interest cannot proceed with a 
sale, semble ; and where after such tender mortgagee sold the Court set 
the sale aside. See Mobtgaobe, 2. 2 G. 99 

TERM of years, judgment. Creditor has lien on an equitable interest 
in a term of years without the aid of the 1 & 2 Vict, c 1 10. See Lien. 

3 S. & G. 1 

THELLUSSON Act. A testatrix gave a sum which, together with 
£150,000 to which her four sons were otherwise entitled, would make up 
£50,000 to each of them. She directed that the '' portion '* of £50,000 for 
one of such sons should be paid to trustees, to invest the same during his 
life, and to dispose of a competent part of the income in his maintenance, 
and from time to time to invest the surplus income to the intent that the 
same might accumulate for the benefit of the persons who under her will 
should be entitled thereto ; and upon trust, after the decease of her said 
son, to dispose of a competent part of the said £50,000 and accumulations 
in the maintenance of the son's children during their minorities, or until 
their portions should become payable under the will ; and to divide the 
£50,000 and accumulations among the children of the son at twenty-one or 
marriage ; and if the sou should die without leaving issue, the testatrix 
directed the £50,000 with the accumulations to sink into the residue given 
for the benefit of her four sons. — Held^ that the trust for accumulation was 
within the exception in the Thellusson Act as being a portion, and was a 
valid trust. MiddleUm v. Loah. 1 S. & G. 61 

THELLUSSON Act. Accumulations beyond twenty-one years, though 
for a son held not within the exception. See Will, 4. 1 S. & G. 475 

THREAT. An agreement entered into by a father under a threat that 
his son would be indicted for forgery, set aside. See Pbessttbb. 4 G. 638 

TIME of speaking of will so as to pass after-acquired lands. See 
Will, 1 . 3 S. & G. 246 

TITLE (investigation of) waived. Under an agreement for a lease 
the intended lessee took possession immediately and before the day fixed 
by the agreement, which contained no stipulation as to the delivery of an 
abstract of the lessor's title, and no abstract was called for until after the 
intended lessee had been four months in possession, and advertised the 
property to be let as his own. — Held^ that the right to investigate the 
lessor's title was waived and lost. Distinction drawn between cases in 
which the times for taking possession and delivering the abstract of the 
title are both fixed by the contract, and a case where the time of taking 
possession only is fixed. Simpson v. Sadd. 2 S. & G. 469 

TITLE. A mortgage by a person with defective title conveys no 
interest. See Ttusteb, 2. 1 S. & G. 188 
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TITLE deeds. Deyise of residuary real estate to trustees upon tmst 
to permit testator's sister-inrlaw, if single, to receive the rents for life 
without power of anticipation, but if eitiber should marry or die then the 
single one or survivor to take the whole, but if both married on truBt to 
sell and divide the proceeds among testator's nephews and nieces. The 
tide deeds having passed into the possession of the tenant for life, on a bill 
filed by the trustees the Court refused to disturb t^e custody of the deeds. 
Taylor v. Sparrow. 4 G. 703 

TOLLS and dues. Iig unction to restrain payment of dividends to the 
shareholders indebted to the plaintiff for tolb and dues refused. See In- 
junction, 2. 1 S. & G. 324 

TOWN council restrained from interfering with the erection of a 
factory, the plans of which the committee had approved. See Local 
Government. 4 G. 262 

TRADE chattels, assignment of, by trader in insolvent circumstances 
'^Held an act of bankruptcy. See Act of Bankbuptct. 8 G. 11 

TRANSFER Act, which renders an officer in the service of the East 
India Company an officer of the Queen, does not make assignment of 
pension void. See Peksxox. 4 G. 619 

TRANSFER of stock under power of attorney made after the death of 
donor of power valid. See Powbb of Attobnbt. 3 S. & G. 428 

TRANSMISSION of interest. The heir^Maw, being made a de- 
fendant to a claim filed by a simple contract creditor of a testator, died, 
having by his will devised the estate sought to be made assets to his soa 
upon trust for sale, and upon further trust out of the proceeds thereof to 
pay a legacy to his executors. — Heldy on a motion to revive the suit against 
the devisee and executor of the heir-at-law, that this was a transmission of 
interest within the 52nd section of the 15 & 16 Vict c. 86 ; but that the 
order, being ex partem is liable to be discharged. Lowe v. Wateon, 

1 S. & G. 128 

TRANSMISSION of interest. The 52nd section of 15 & 16 Yict. 
c. 86, applies to every case where there has been a transmission of interest 
by the death of a plaintiff or defendant in a suit. See Suppleicsktal 
Ordbb. 1 G. 30 

TRAVELLING expenses. A person summoned under the 63rd section 
t)f the 1 1 & 12 Yict c. 45, as a contributory to attend before the Master, 
is entitled to have his travelling expenses tendered to him. See 
WiNDiNO-iTP Act, 3. 2 S. & G. 87 

TRIFLING obscuration of light. Where it is injurious to a trader's 
business, it will be restrained. See Ancient Lights. 2 G. 686 

TRIFLING obscuration by a plaintiff of his own ancient lights will 
not deprive him of his right to have a serious diminution of light by 
others restrained. See Ancibnt Lights, 2. 2 G. 683 

TRUST, partial administration of. The 51st section of the Chancery 
Procedure Amendment Act enables the Court to direct the administration 
of one or more of several specific trusts created by the same instrument, 
without directing the performance of the whole of the trusts. Famell v. 
Kingeton. 8 S. & G. 337 

TRUST. Where there is a trust to pay debts, the estete of the trustees 
cannot be measured by the life estates. See Mbegeb. 8 S. & G. 386 
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TRUST. Devifle of oopjholds to a married woman to her sole and 
separate nse, with power to appoint to hoahand or children as she may 
think ^t^Held no trust. See Power. 3 S. & G. 280 

TRUST, The 40th section of 3 & 4 Will. 4, c. 27» does not apply to 
express trusts. See Limitations, Statute of. 1 G. 186 

TRUST. Money given to the separate use of a married woman 
without the intervention of trustees, and received by the husband, is 
impressed with a trust in his hands. See Separate Use. 1 G. 126 

TRUST. A married woman, with power to appoint, appointed to 
tnistees during the joint lives of herself and her husband, and if she should 
survive for herself absolutely, having been divorced for her husband's 
misconduct — Held^ she was absolutely entitled* See Settlement. 

3 G. 639 
TRUST. Minority of trustees of a chapel must act within the limits 

of the trust. See Chapel. 3 G. 547 

TRUST. Where a husband and wife were not accurately informed of 
the nature of the trust declared in a settlement of the wife's property before 
her marriage, the Court, at the instance of the husband after the wife's 
death, set &e settlement aside. See Mabbiagb Settlement, 1. 

4 G. 159 
TRUST estates. A devise by a testator of all his real and personal 

estate to his nephews and nieces, who were a numerous and unascertained 
cUiss, held not to pass estates vested in the testator in trust or on mortgage, 
but that such estates descended to hLs heir*at«law. Be The Trustees 
Act^ 1850. Be Finney's Estate. 3 G. 465 

TRUST moneys, following. The directors of a railway company 
provisionally registered agreed with two canal companies to purchase the 
canals, of which one was beyond the limit of deviation, and paid down 
jS10,000 deposit, to be forfeited if the purchase should not be completed, 
with a stipulation that such deposit should be paid by the directors out of 
their own moneys so as not to affect the vendors with any trusts relating 
to the funds of the railway. The subscribers' agreement did not authorise 
the agreement. The railway company having been dissolved, and its 
affairs in course of being wound up under the Winding-up Acts, a bill was 
filed by a ehareholder of the railway company against the canal company 
and the official manager of the railway to recover the d&posit-'-^Heldy that 
the money must be regarded as belonging to the railway company, and that^ 
the vendors being affected with notice of that fact, the deposit must be 
returned. Held also, that a suit by a shareholder against the vendors 
making the official manager a defendant was properly constituted. Bryson 
V. The Warwick and Birmingham Canal Company, 1 S. & G. 447 

TRUST moneys. Trust moneys settled on such trusts as the plaintiff 
should by deed or will appoint ordered to be paid to the plaintiff. Watts v. 
CampbelL 2 G. 112 

TRUST moneys. '' Trust. If one younger duld, j68O0O to be raised 
for portion; if two, ^12,000; if three or more, d81 5,000." There were 
three children, of whom two died infants.— -^e/c^ that the d81 5,000 
must be raised. Hemming v. Ch^fiths, 2 G. 403 

TRUST for sale. A trust to raise, by sale of a competent part of a 
eum of 163389 Bank Annuities, a sum not exceediag iSSOOO, and pay the 
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same to the plaintiff— jQTeZd not to be ezhausted or fully performed by 
raising a sum of J61391 at the plaintiff's request. Harrold y. Harrold, 

3 G. 192 

TRUST for sale. Gift bj testator of annuity to his widow, followed 
by a deyise to trustees to sell. — Held^ the widow must elect. See Election. 

1 G.67 

TRUSTEE. In a deed of settlement of property in the city of 
London, it being declared that if either of the trustees should die or 
decline, or become incapable to act, it should be lawful to appoint a trustee 
in his room, one trustee haying for seyeral years been domiciled in New 
York as a bookseller — Held^ he was incapable of acting within the meaning 
of the deed. Mennard y. Welfard. 1 S. & G. 426 

TRUSTEE. Under a marriage settlement containing the usual 
powers of sale and exchange, with a power to the trustees, of whom one 
was a minor, with the consent in writing of the wife to lend the whole or 
part of the proceeds to the husband on his bond. The trustees, in order 
to make the loan, inconsiderately sold the estate under the power to the 
family solicitor, who, as owner tiiereof, raised a sum of money by way of 
mortgage, of which part was paid to the husband. The solicitor afterwards 
resold the estate, no monej^being paid, to the husband, who for yaluable 
consideration mortgaged it to other persons, and soon after became 
insolyent. On a bill filed by the infants interested under the settlement 
impeaching the sale — Heldy ihej were entitled to haye the inheritance 
reconyeyed free from incumbrance to the uses of the settlement. Bobinson 
Y. Briggs. 1 S. & G. 188 

TRUSTEE. The solicitor, haying funds in his hands the property of 
another client, applied them in discharging the prior mortgage for raising 
the money lent to the husband, and as owner of the estate executed a 
mortgage to his client for the amount adyanced. — Heldy there being an 
infirmity in his own title, he could conyey no yalid equitable interest to 
his mortgagee. Robinson y. Brigga. 1 S. & G. 188 

TRUSTEE. The husband, as purchaser from the solicitor, being in 
treaty for a loan on mortgage of the estate, abstracts were deliyered which 
disclosed the marriage settlement^ the conyeyance to the solicitor as 
purchaser under the power, the coyenant to repurchase by the husband, 
and the deed of confirmation by the infant trustee. The mortgage being 
completed — Heldy that the abstract disclosed what ought to haye put the 
mortgagees on inquiry, and that they were affected with notice. Bobifuon 
V. Brigga. 1 S. & G. 188 

TRUSTEE. The duties of trustees selling under a trust or power to 
sell are not properly discharged by selling to the family solicitor without 
proper caution and preyious inquiry as to the yalue, the sale being a 
contriyance to raise money to lend to one of the ceatuis que trusty to whom 
the trustees had power to lend it. Robinson y. Briggs, 1 S. & G. 188 

TRUSTEE. Where three trustees were named in a settlement with a 
power to the ceetuis que trust to nominate, substitute, or appoint any 
person or persons in the place of the said present or other trustee or 
trustees who should die," &c. — Held^ that an appointment of two persons 
only in the room of the three original trustees was a yalid appointment 
Pool Balhursi Estate, Re. 2 S. & G. 169 
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TRUSTEE. An executrix onplojed her co-tnistee under the will, 
and his partners, as solicitors to transact the necessary l^al business of the 
trust. — Held (with reluctance), on the authoritj of Lincoln v. Windsor^ 9 
Hare, that the solicitors were entitled only to costs out of pocket. SembUy 
in such a case, on the principle of Cradoek t. Piper (1 Mac & G.), that 
the solicitors are entitled to their fair professional remuneration. Aliter 
in the case of a sole trustee or executor being a solicitor and employing 
himself. SembU^ where a solicitor being trustee is employed by his 
co-trustee to transact professional business necessary in the execution of 
the trust, he is entitled to his costs, especially if the business be transacted 
by a firm of which he is a partner. Bmughton v. Broughton, BrcughUm v. 
WhiU. 2 S. & G. 422, 433 

TRUSTEE. One of three trustees who was alleged to have partici- 
pated in a breach of trust clearly committed by the others, being also 
executor of a cestui que trust — Held^ that a legatee of the cestui que trust 
was entitled to maintain a bill against the three trustees to recover the 
funds lost by the breach of trust. Sandford v. JodrelL 2 S. & G. 176 
TRUSTEE. Executors who had retained the assets in their hands for 
seven years uninvested, there being no debts, ordered to pay the costs (to 
the hearing) of a legatee's suit to administer the estate. — Semble, in an 
administration suit by l^atees against executors, alleging that the legaeies 
ought long since to have been paid, and seeking to charge the defendant 
with the costs, the plaintiff may adduce evidence of wilful default, though 
not specifically charged by the bill. Tickner v. Smith. 3 S. & G. 42 

TRUSTEE. A testator appointed two trustees and executors of his 
will, but by a codicil he excluded them, and appointed two other persons. 
One of these retired in consideration of j675 paid to him by one of the 
excluded trustees, and executed a deed appointing the excluded trustee to 
act as trustee in his room. The Court directed the new trustee to be 
removed, and the deed to be cancelled, declared the conveyance to be void, 
and directed the ^5 to form part of ihe assets. Profit derived by a trustee 
either from the trust property or from his office as trustee belongs to the 
cestui que trust. Sugden v. Grassland. 3 S. & G. 192 

TRUSTEE. Where the representative of a deceased trustee made a 
suit necessary by a wanton refusal to act in the trust, and to receive the 
dividends of the trust fund — Heldy she was not entitled to the costs of a 
bill filed to remove her and appoint other trustees. Semble^ a disclaiming 
trustee is entitled only to costs as between party and party. Legg v. 
Machrell. 1 G. 166 

TRUSTEE for Crown. Where a gift to executors as trustees of 
personal estate fails, they take no beneficial interest, but are trustees for 
the Crown. See Kin, Next of, 2. 1 S. & G. 381 

TRUSTEE for sale. A trustee for sale is bound to obtain the best 
price for the property. Therefore, where the trustee contracted to sell the 
estate, though with the consent of all the cestuis que trusty except the 
assignee of one share, for less than was offered by such assignee, the Court 
annulled the contract, and deprived the trustee of the costs of the suit. 
Ord V. Noel considered. Harper v. Hayes. 2 G. 210 

TRUSTEE. Where there is a devise of copyholds, the right of the 
trustees to be reimbursed fees paid by them will not of itself prevent the 



254 DIGhEST OP OA8B8. 

determination of their estate, or affect the qualities of the estates in 
remainder — Semble. See Copyhold. 3 S. & Gt. 386 

TRUSTEE Relief Act. Some portion of a trust fund payable by 
instalments was paid by the trustee into Court under the Trustee Relief 
Act. Upon a petition seeking payment of the fund so paid in, the trustee 
was ordered to pay the future instalments from time to time as he should 
receive them to the cestui que trust whose title was clear. Re WriglWs 
Settlement. 1 S. & G. Ap. t 

TRUSTEE. Agent of trustee not accountable so long as his acts are 
merely acts of agency, but if he acts as trustee he will be held accountable. 
See Account. 3 G. 226 

TRUSTEE. Where part of land vested in trustees for a married 
woman and her children was taken by a railway company, and the price 
paid into Court, the Court declined under the 69th & 78th sections of the 
Lands Clauses Consolidation Act to order it to be paid to the trustee. See 
Land takbx bt jl Railway Cohpant. 3 G. 218 

TRUSTEE. Where trustees of a settlement, being without funds to 
pay the premium, transferred a policy to a creditor, new trustees held 
not entitled to recover it. See Poliot of Assurance. 3 G. 194 

TRUSTEE. Where by a marriage settlement a policy was assigned 
to four trustees on the trusts of the settlement with power to appoint new 
trustees, two trustees being dead and two desirous of retiring, three new 
trustees were appointed, of whom one being afterwards desirous of retiring, 
a new trustee was appointed — Heldy a valid exercise of the power. See 
Power. 3 G. 32 

TRUSTEE. In a foreclosure suit, the surviving trustee and executrix 
of the mortgagor, being also tenant for life, sufficiently represents the 
remainder-men. See Foreclosure, 2. 3 G. 536 

TRUSTEE. Bill against two of three trustees for breach of trust for 
allowing their co-trustee to receive trust moneys dismissed with costs, it 
being provided in the will that any trustee who had enabled his co-trustee 
to receive moneys for the general purposes of the will should not be 
responsible by express or implied notice of the misapplication. See Breach 
OF Trust. 3 6. 116 

TRUSTEES. The majority of trustees of a dissenting chapel cannot 
deal with the property except in accordance with the trusts. See Chapel. 

3G. 547 

TRUSTEES who had neglected their duties decreed to account as for 
wilful default, with annual rests, interest, and costs. See Account, 2. 

4 G. 497 

TRUSTEES who, though repeatedly asked for an account, failed to 
render one, ordered to pay the costs of a suit to administer. See 
Account, 4 ; and Account, Refusal to. 4 G. 425, 4 G. 348 

TRUSTEES. Where a husband induced the acting trustee of a settle- 
ment of his wife's property to pay him the fund on the written consent of 
the wife, his estate held liable to make good the fund. See Breach of 
Trust, 2. 4 G. 460 

TRUSTEES and executors who had acted honestly and according to 
the best of their discretion — Held not liable to make good a loss that had 
been sustained. See Loss bt Executor. 4 G. 300 
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TRUSTEES. The title-deeds of an estate having passed into the 
castodj of tenant for life, the Court, on a bill filed by the trastees, refused 
to disturb the possession. See Titlb Deeds. 4 G. 703 

TUTOR dative. Where this Court had appointed a guardian of an 
infant Scotch and English peer it restrained the tudor dative in Scotland 
from continuing proceedings in the Court of Session. See Conflict of 
CouBTS. 2 G. 582 

ULTRA vires. The directors of a railway company, provisionally 
registered, agreed with two canal companies to purchase the canals, of 
which one was beyond the limit of deviation, and paid down 10,000/. 
deposit, to be forfeited if the purchase should not be completed ; with a 
stipulation that such deposit should be paid by the directors out of their 
own moneys so as not to affect the vendors with any trusts relating to the 
funds of the railway. The subscribers' agreement did not authorise the 
agreement. The railway company having been dissolved, and its affairs in 
course of being wound up under the Winding-up Acts, a bill was filed by a 
shareholder of the railway company against the canal company and the 
official manager of the railway to recover the deposit — Held, that the 
money must be regarded as belonging to the railway company, and that 
the deposit must be returned. Held also, that the suit was properly 
constituted. See Trust Moneys, FOLLOwiNa. 1- S. & G. 447 

ULTRA vires. Where there has been acquiescence the Court will not 
in all cases relieve against acts which are ultra vires. See Injunction, 1. 

1 S. & G. 142 

ULTRA vires. It is ultra vires to take land merely to obtain 
soil. 

ULTRA vires. It is ultra vires for a railway company to construct a 
viaduct of less width than that shown on the deposited plans. See 
Deposited Flans. 4 G. 333 

ULTRA vires. It is ultra vires for a railway company to take land 
beyond the limits of deviation, though the name of the owner of the land is 
described in the book of reference. See Deposited Plans, 2. 4 G. 352 

UNATTESTED codicil, though not affecting freeholds held to be a 
a charge on the copyholds. See Will, 4. 1 S. & G. 475 

UNATTESTED will. A devisee who had entered on land under an 
unattested will held chargeable for rents with allowance for improvements. 
See Quasi Trustee. 4 G. 390 

UNCERTIFIED bankrupt Creditors of an uncertified bankrupt 
subsequent to the bankruptcy held under the circumstances entitled to 
priority over prior creditors. See Bankbuptct. 1 S. & G. 394 

UNDUE infiuence. Where the family solicitor, a creditor of the 
father, induced the son to execute a disentailing deed a month after ho 
came of age, and to execute a mortgage to secure his father's debt, the 
Court set it aside. See Solicitor and Client. 1 S. & G. 271 

UNDUE influence. Where in the preceding case the solicitor became 
the purchaser of the estate, the Court set aside the sale. See Solicitor 
AND Client. 1 S. & G. 271 

UNDUE influence. A son entitled in remainder to real estate expec- 
tant on the lives of his mother and father, by whom he was maintained, a 
few days after he attained twenty-one, in order to relieve his parents (who 
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had mortgaged their life interest as a security for moneys borrowed and partly 
expended in improving the property, from keeping on foot certain life 
policies), executed a deed charging the inheritance with the mortgage debt» 
but subsequently filed a bill claiming to have the deeds cancelled on the 
ground of fraud, which was disproved, and of undue influence. Bill dis- 
missed with costs. The reported decision in Field v. Evans^ 15 Sim. 375, 
ascertained to be erroneous. Baker v. Bradley, 2 S. & 6. 531 

UNDUE influence not presumed where a person, eight days before his 
death, made a gift to his grandson and son-in-law. See Confidsntial 
Relation. 2 S. & G. 339 

UNDUE influence. Gift by daughter to father set aside. See Fatheb 
AND Child. 4 G. 417 

UNDUE influence* Security taken from the client by professional 
adviser, to secure debt due to him from client's relative, set aside. See Pbo- 
FEssiONAL Adviser. 4 G. 670 

UNDUE influence. Gift from person claiming supernatural influence 
set aside. See Mental Inoapacitt. 2 G. 246 

UNDUE influence by solicitor relieved against. See Solicitor and 
Client. 1 S. & G. 271, 604 

UNDUE influence by solicitor relieved against. See Solicitor and 
Client. 1 G. 174, 270, 450 

UNDUE influence by solicitor relieved against. See Solicitor and 
Client. 3 G. 1, 337 

UNDUE influence by solicitor relieved against See Solicitor and 
Client. 4 G. 1, 221 

UNKNOWN bias. Court will relieve against award of an architect 
who has on his mind a bias unknown to client. See Building Contract. 

1 G. 258 ; 3 G. 70 

UNREGISTERED mortgage not postponed to a judgment debt which 
is not under 1 & 2 Vict. c. 110. See Judgment Debt. 1 S. & G. 423 

UNTRUE averment. Where the bill prayed that the rights of all 
parties interested might be declared, and set forth the testator's will and 
codicil, and averred that the defendant was untruly described in the codicil 
as testator's next of kin and heir-at-law, and that he had obtained probate 
on an untrue allegation that the executors were dead, there being no distinct 
averment of the character in which the plaintiff claimed — a demurrer was 
allowed with leave to amend. Parker v. Nickson, 4 G. 306 

USEFUL for commerce. An invention rendering a thing well knovm 
useful for commerce is the subject of a patent. See Patent. 4 G. 577 

USES to bar dower. Vesting order and declaration to uses to bar 
dower made on the application of a purchaser. See Vesting Order. 

1 G. Ap. xix 

USURY. Judgment entered up in 1852 on a warrant of attorney of 
the same date, bearing an indorsement that the said warrant was given 
to secure £4500 with interest at ten per cent., provided that any equitable 
charge which the creditor might have on the lands of the debtor by 
registering the judgment should not be relinquished by taking the debtor 
into execution. — Held, that the judgment was not void on the grounds of 
usury. Boughton v. Jarvia. 3 G. 144 

USURY. To a bill for an account it is no sufficient defence to prove 
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a letter acknowledging that eTerything was settled as to monetary transac- 
tions and liabilities up to that date, the defendant not proving any account 
to which the letter referred, although he alleged that he had rendered an 
account. Nor is the defence of a settled account sufficient where the 
account was examined by an adviser and approved of, not generally, but 
for the purpose of a mortgage being given for the balance, which never 
was given ; nor where it contained exorbitant charges of interest, and the 
adviser who approved gave evidence that he did not observe that the 
charge for interest was £5 per cent, per manth^ not per afmum. Croft v. 
Oraham. 5 G. 1 

VAGUENESS. Where a promise made by a father on his son's 
marriage was vague, the Court held that a provision made by a will was a 
satisfaction. See Settlement, 2. 3 S. & G. 407 

VALUABLE consideration without notice, defence of, must be pleaded 
to be available. See Pleading. 3 G. 200 

VALUATION. A provision in an agreement for the sale of bleach 
works that machinery and plant were to be taken at a valuation, affords 
no ground for refusing a decree for specific performance. See Vendor and 
PURCHASEB, 4. 1 S. & G. 184 

VALUATION. In the valuation of partnership property the goodwill 
held to be part of property. See Partnership. 2 G. 509 

VARIATION. Unless variations of an agreement are certain and form 
one consistent agreement, specific performance will not be decreed. See 
Agreement, Variation of, 2. 3 S. & G. 119 

VARIATION. In the preceding case, where some of the stipulations 
were treated as the subject of pecuniary compensation, and the others 
were capable of being so treated, the Court refused to decree specific 
performance. See Agreement, Variation of, 2. 3.S. & G. 119 

VARIATION. Where there had been a variation of the parties and 
subject matter, the Court refused specific performance. See Specific 
Performance, 1. 3 S. & G. 101 

VENDOR and purchaser. It is a misdescription in particulars of sale 
to describe a house as No. 58, Pall Mall, opposite Marlborough House, 
where the house was, in fact, not in Pall Mall, but was situate behind 
No. 57, Pall Mall, having an entrance with a door, which for many years 
bore the designation of No. 58, and a separate passage, about sixty-five 
feet long, and three feet eight inches wide, across the ground fioor of 
No. 57, between the basement and upper stories of No. 57. — Held, that, 
the particulars having indicated no ))eculiarity in the access to the house, 
and the objection on this point having been taken as soon as it was known, 
the purchaser was entitled to have the contract rescinded. Stanton v. 
TaitersalL 1 S. & G. 529 

VENDOR and purchaser. Although the Court will not compel per- 
formance of a contract obtained from a person in a state of intoxication, 
yet, where, after a contract fairly entered into with a man addicted to 
drinking, to sell to the plaintiff leasehold premises for jS735, another person, 
with notice of this contract, within a few days prevailed on the vendor to 
sell and execute an assignment thereof to him for £760, the Court decreed 
specific performance of the first contract. Shaw v. Thachray, 1 S. & G. 537 

VOL. v. 8 
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VENDOR and purchaser. Where between the date of the contract 
and conyeyance anj deterioration to the property occurs from accident, 
without the fault of either party, the loss falls on the purchaser. But 
where, without any improper neglect or delay, a purchase could not be 
completed for three years, and the death of a trustee for sale occasioned the 
expense of a fine on a new admittance, although by the contract the con- 
veyance was to be at the expense of the purchaser — Held^ that the extra- 
ordinary expense of the fine should be borne by the trust estate. Paramore 
T. Greenslade. 1 S. & G. 541 

VENDOR and purchaser. A purchaser having agreed to buy certain 
land and bleach works for <aS7770, and to take the plant and machinery at a 
valuation — Held, that the necessity of a valuation was no reason for re- 
fusing specific performance at the suit of the vendor. Jackson v. Jackson, 

1 S. & G. 184 

VENDOR and purchaser. A vendor and a purchaser being in treaty 
for the sale and purchase of an estate, the vendor wrote to his solicitor 
stating that the purchaser had agreed to purchase his estate for ^^0,000, 
and requested him to settle an agreement on that basis for them to sign, 
adding that he had given to the purchaser a copy of this letter not signed 
as a memorandum. The purchaser subsequently wrote to the vendor's 
solicitor inquiring when he would forward to him the draft of the agree- 
ment relative to the purchase he had concluded with the vendor for his 
estate in that county. Prior to the execution of the conveyances the 
purchaser made his will, by which he devised the subject-matter of the 
treaty to trustees upon certain trusts. — Held, that at the date of his will 
the purchaser had a devisable interest in the estate. A letter signed by 
the purchaser, not containing the terms of the contract, but on a fair view 
of the evidence referring (though not in terms) to a memorandum contain- 
ing them — Held sufiicient within the Statute of Frauds. Semble, a pur- 
chaser who has made but not signed a contract, the terms of which are 
proved, and which is signed by the vendor, has a devisable interest in the 
subject matter. Morgan v. Holford. 1 S. & G. 101 

VENDOR and purchaser. A landowner, served by a railway company 
with the usual notice to treat, sent in particulars of his claim, demanding a 
specified sum, and shortly afterwards served the company with the ordi- 
nary notice under the 68th. section of the 8 & 9 Vict. c. 18. The company 
not having summoned a jury within twenty-one days, the landowner 
brought an action for the sum specified against the company, upon 
which their solicitor wrote to the other solicitors saying, '^ The company 
will pay the amount claimed for the purchase of the landowner's interest 
in the land." The landowner, having failed in the action, filed a bill for 
specific performance of the agreement. — Held, that the letter, together with 
the notice and the claim, amounted to a binding agreement. Semble, after 
notice to treat, a company may by their conduct waive their right to in- 
sist on the landowner's proceeding under one of the three modes pointed 
out by the Lands Clauses Consolidation Act. Whether this Court will 
decree specific performance of a contract arising under the Act from a 
default to summon a jury within the time fixed by the 68th section — Q^CBre* 
Inge v. The Birmingham, Wolverhampton, and Stour Valley Railway Com" 
pany. 1 S. & 6. 347 
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VENDOR and purchaser. A bill bj a yendor for specific performance 
of a contract to sell, stating or showing bj reasonable inference that the 
vendor cannot give a valid conveyance, is demurrable : otherwise where the 
allegations only disclose difiiculties in the mode of conveyance. Whether 
the Court, in the absence of express stipulations or of conduct waiving the 
objection, will decree specific performance of a contract where the execu- 
tion by a necessary party can only be obtained under a power of attorney 
— Qticsre, It is not the course of the Court when it entertains jurisdiction 
in specific performance to permit an action at law to proceed for the same 
subject matter. The Duke of Beaufwt v. Olynn. 3 S. & G. 213 

VENDOR and purchaser. A vendor, after recognising an objection 
to the title and undertaking to remove it, is by his conduct precluded 
from insisting that the objection is untenable. Devise to trustees and the 
survivor of them, and the heirs and assigns of such survivor upon trust to 
sell ; the surviving trustee having devised the trust estate to persons who 
sold, and who filed a bill to enforce specific performance of the contract to 
sell. — SemhUy that the legal estate and trust to sell passed by the devise, 
but — Held, that there was sufficient doubt upon the point to prevent the 
Court from forcing the title upon the purchaser. Observations on Cooke v. 
Crawford^ 13 Sim. 91 ; Whitfield v. How^ 2 Show. 57; and Soloway v. Straw- 
bridge, 1 Kay & J. 1 37. Vendors who by the contract bound themselves to 
make out a good title to all the lands included in the contract, but were unable 
to show a title to one three hundred and thirtieth part, not necessary to the 
enjoyment of the other parts included in the contract, which provided for 
compensation for errors in dimensions in the land, the bill averring that 
they could make title to all the lands sold, seeking specific performance as to 
2\\—~Held that it was not competent to the vendors at the hearing to seek 
specific performance with compensation. Ashton v. Wood, 3 S. & G. 436 

VENDOR and purchaser. Court decreed specific performance of an 
agreement for the sale of an advowson, without compensation for a charge 
for rebuilding the parsonage-house in favour of Queen Anne's Bounty, not 
disclosed in the abstract. See Advowson. 1 G. 384 

VENDOR and purchaser. The vendor of a manor is entitled to the 
fines for admission of new tenants in the room of tenants described in 
the particulars of sale, who died after the contract, but before the day fixed 
for the purchase, though the fines are not in fact paid till afterwards. See 
Fines. 1 G. 395 

VENDOR and purchaser. Where a house was described as substan- 
tial and convenient and having five bedrooms, on a bill filed for specific 
performance — Held, that there was no misdescription although the house 
was out of repair, and the walls in some places were only half-brick thick, 
and some of the bedrooms extremely small inner rooms, and without fire- 
places. Johnson v. Smart, 2 G. 151 

VENDOR and purchaser. A purchaser is not at liberty to use information 
derived from the abstract for his own advantage adversely to the vendor ; 
therefore, where a purchaser having ascertained that the concurrence of 
the heir was required to complete the title, gave notice to rescind the con- 
tract, and bought up the interest of the heir, the Court decreed specific 
performance of the contract with costs, but allowed him to deduct from the 
price the sum he paid to the heir. Murrell v. Goodyear, 2 G. 51 

s 2 
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VENDOR and purchaser. Where one of two joint owners entered into 
an agreement for the sale of an estate, and the other, after notice of the 
contract, did not dissent, the Court decreed specific performance. See 
Agreemtcnt, Pabol. 3 S. & G. 592 

VENDOR and purchaser. Deposit paid hj purchaser — Held to be 
forfeited without express stipulation where he made default. See Deposit. 

4 G. 479 

VESTING. Devise to trustees, to the use of A. for life, remainder to 
all and every his child or children who shall attain twenty-one as tenants 
in common in fee, and, if only one such child, for such only child in 
fee simple. But in case A. should die without leaving lawful issue, then 
to B. for life, with remainder over. — Held, that upon the death of A. 
leaving an only child, an infant, such child took an estate in fee simple, 
vested, hut liable to be devested in the event of his dying under twenty- 
one. Words of contingency in a gift have no stronger or more uncontrol- 
able force when applied to the description of a person than when applied to 
the description of an event. The case of Festing v. Allen irreconcilable 
with decisions of the House of Lords in Randall v. Doe, and other cases. 
Browne v. Browne. 3 S. & G. 568 

VESTING. Accumulations in excess (of Thellusson Act) — Held to 
Test in heir of testator as personal estate. See Will, 4. 1 S. & G. 475 

VESTING. Under the 145th sec(ion of the Bankrupt Consolidation 
Act leaseholds vest in the assignees until they elect not to take. See 
Election. 2 G. 620 

VESTING. Estates vested in a testator in trust, and on mortgage— 
Held not to pass under a general gift of real and personal estate to 
nephews and nieces, an unascertained class. See Tbust Estates. 

3G.465 

VESTING. Child not taking a transmissible interest. See Will, 6. 

3 G. 221 

VESTING, time of. Devesting clause void. See Will, 7. 

2 S. & G. 212 

VESTING order. Vesting order, and declaration to uses to bar 
dower, made on the application of a purchaser. Davey v. Miller. 

1 S. & G. Ap. xix. 

VIADUCT. Court restrained a railway company from constructing a 
viaduct of less width than the dimensions shown on the deposited plans. 
See Deposited Plans, 1. 4 G. 333 

VITALITY. Evidence of the performance of any vital act is proof 
that a child is born alive. See Life, Legal. 3 G. 58 

VOID deed. The plaintiff, a mortgagee of leasehold premises, was in- 
duced hy the mortgagor (his solicitor) to execute certain deeds represented 
as being leases, but by which, in consideration of a sum never in fact paid, 
the plaintiff was made to assign the premises by way of sale to a female 
servant, by whom they were afterwards mortgaged for value to the defen- 
dants. On a bill by the first mortgagee to set aside these deeds, the Court 
held that they were wholly void, and decreed them to be delivered up to 
be cancelled. Ogilvie v. Jeaffreaon, 2 G. 353 

VOLUNTARY assignment. A voluntary assignment by deed of an 
equitable reversionary interest in personal property is valid. The assign- 
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ment by deed of an equitable reversionarj interest in personal property is 
not to be treated as a mere agreement ; and, although it be voluntary, is 
not an incomplete gift, but is a transfer of the beneficial interest of the 
assignor. Voyle v. Hughes. 2 S. & 6. 18 

VOLUNTARY deed. A voluntary deed, purporting to assign mort- 
gage moneys, notes of hand, and household effects upon certain trusts, with 
a power of attorney to the trustees — Held to be valid. Aliter in cases 
where (as in Dillon and Coppin^ ^c.) there is no actual assignment by deed, 
and no sufficient declaration of trust. The trustee of a voluntary deed 
under which he is also a cestui que trust having concurred in allowing the 
settlor to dispose of parts of the trust property — Held^ that he was not 
entitled to have the relief granted on a bill filed by one of the cesiuis que 
trust extended for his benefit. Observations on Ward v. Audland^ 8 Sim. 
671 ; and Searle v. Law, 15 Sim, 95. Pamell v. Hingston. 

3 S. & G. 337 
VOLUNTARY deed. A voluntary deed whereby an aged and infirm 
though not incapable donor made an immediate gift of her whole property 
without power of revocation, and without sufficient evidence that she fully 
understood the effects of the instrument, set aside after her death at the 
instance of the heir-at-law. Anderson v. Elsworth. 3 G. 154 

VOLUNTARY deed. Where, in a voluntary deed containing a clear 
declaration of trust of real estate, and professing to operate by appointment 
to trustees in exercise of a p<}wer, the limitation and conveyance were to 
the trustees, their executors, administrators, and assigns, omitting the 
word '' heirs," the Court held that the real estate was impressed with the 
trust, and declared the heir-at-law of the settlor a trustee for the cestui que 
trust. Dilrow v. Bane. 3 G. 538 

VOLUNTARY gift. A gift by a daughter recently come of age of a 
large portion of her property to her father, who had acted as her guardian, 
set aside. See Father and Child. 4 G. 417 

VOLUNTARY obligation. In a legatee's suit a promissory note by 
the testator in renewal of a previous note, for which there was no con- 
sideration, to secure a sum of money to a godchild, the testator having paid 
interest on the note, and the executor having also paid interest on the note 
— ZTe^, that the renewed note constituted a debt against the testator's 
assets in priority to legatees, but not to the prejudice of the creditors. 
Semble, a note by which a testator voluntarily binds himself is an obliga- 
tion payable before legatees who are volunteers claiming by testamentary 
gift. Dawson v. Kearton. 3 S. & G. 186 

VOLUNTARY obligation. An obligation voluntary as to the persons 
in whose favour it was originally created ceases to be voluntary in the 
hands of a transferee for valuable consideration ; therefore, where M. 
granted a voluntary bond in favour of his children, which with his privity 
formed the consideration on the faith of which they married and executed 
settlements, the Court held that the bonds, though voluntary in their in- 
ception, had acquired the character of a debt for valuable consideration. 
Payne v. Mortimer. 1 G. 118 

VOLUNTARY settlement in trust for such persons and purposes as 
settlor should appoint. Settlor having appointed a part of the property, 
he confirmed the settlement as to the remainder, and by will gave all his 
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personal estate, not otherwise effectually disposed of, to trustees. — Held, 
that the unappointed property was not affected ; and secondly, that the 
Wills Act only applied to cases where the power of appointment was 
equivalent to absolute property. See Appointmbnt, Power of. 

2 S. & G. 458 . 

YOLUNTARY settlement. A voluntary settlement of personal estate, 
executed in favour of a wife and children after commission of a felony, 
but before and in fear of conviction — Held invalid against the Crown. Re 
Saunder^s Estate. 4 G. 179 

VOUCHERS. On an affidavit that vouchers were lost, a defendant 
moved that the accounts alleged in the bill as containing false entries 
might be produced, but the motion was refused. See Production. 

4G. 399 

WAIVER. Where a lessee under an agreement for a lease having no 
stipulation for delivery of abstract remained in possession four months and 
advertised property as his own — Held, he had waived his right to investi- 
gate the title. See Title, Investigation of. Waived. 2 S. & G. 469 

WARD of Court. Court added covenant as to after-acquired property 
to a post-nuptial settlement. See Marriage Settlement, 2. 4 G. 254 

WARRANT of attorney. Judgment entered up with indorsement 
that instrument was given to secure ^10 per cent, on ^64500, provided that 
no charge on land should be relinquished by taking debtor in execution. 
— Held, not void on ground of usury. /S'e«*UsuRY. . 3 G. 144 

WARRANT of attorney. Where warrant of attorney became void for 
not registering a surety, held discharged. See Surety. 1 S. & G. 319 

WARRANT of attorney. Where judgment was not entered up 
against an insolvent on the usual warrant of attorney until after a set- 
tlement for value — Held, that the settlement was entitled to priority. See 
Priority. 2 S. & G. 498 

WASTE. Injunction granted on a bill by one churchwarden on behalf 
of himself and the parishioners to restrain the incnmbent and his agents 
from dismantling the church and selling the pews, &c., with a view to 
improve the building, the incumbent having obtained no faculty. The 
Court ordered that the plaintiffs and defendants be at liberty to lay before 
the judge in chambers proposals for fitting up the interior of the church, 
such proposals to be subject to the approbation of the bishop ; and, on the 
Chief Clerk's certificate of plan approved by the bishop of the diocese, the 
Court ordered the adoption of the plan. Cardinall v. Molyneux. 

2 G. 535 

WASTE. A mortgagee of a coal-mine held responsible for coal 
improperly worked by owners of contiguous mines. See Mortgagee, 1 . 

2 G. 692 

WATERCOURSE. Claim by the plaintiff to use water which flowed 
from his land to the defendant's land and was there collected in a reservoir, 
whence it flowed into the plaintiff's land. Claim also by the plaintiff to 
the overflow into his land of a pond which flowed through the defendant's 
land into that of the plaintiff. The claims being unsupported by evidence 
of twenty years' user — Held, they could not be maintained. But — Held 
that the plaintiff was entitled to water flowing from surface springs in the 
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defendant's lands, and which naturally flowed, bat not through perfectly- 
defined channels, into the plaintiff's land ; and was entitled to an injunction 
to restrain the defendant from diverting it. Ennor ▼. BarwelL 2 G. 410 

WAY-LEAVE. Landing-rent paid on foreign coal raised through a 
shaft constructed by a lessee of two tenants in common, opening into 
separate estate of one, payable to the two. See Mines. 3 G. 322 

WEAK intellect. Sale by person of weak intellect set aside. See 
Mental Incapacity, 1. 2 G. 157 

WEAK intellect. Gift by person of weak intellect set aside. See 
Mental Incapacity, 2. 2 G. 246 

WIDOWHOOD. Gift during widowhood. See Will, 3. 3 G. 575 

WIFE. Bin by executor to recover securities given by the testator 
to bis reputed wife, using words of gift, dismissed with costs. 2 G. 428 

WIFE privy to fraud. Where a wife was privy to a fraudulent 
settlement contrived to defraud creditors it was held an act of bankruptcy. 
See Bankruptcy, 2. 1 S. & G. 228 

WIFE. See Husband and Wife, passim, 

WIFE'S equity to a settlement. A female infant with a small fortune 
being persuaded to contract a marriage with a young man without fortune, 
who soon after the marriage separated from her, on a bill by her for a 
settlement the Court ordered the whole to be settled on her and her 
children. Layton v. Layton, 1 S. & G. 179 

WIFE'S equity to a settlement. A testator having lent to J. M. j8200, 
bequeathed jS500 to J. M's wife. The loan not having been repaid, the 
Court directed one moiety of the legacy, principal and interest, to be 
invested and settled on the wife and her children, and the debt due to the 
testator's estate to be set off against the remaining moiety, and the 
surplus to be paid to the husband. The wife's equity to a settlement is 
paramount to any right in the executor to have a debt due to the testator 
by her husband set off against a legacy to the wife, out of which she is 
entitled to a settlement. M^Gormick v. OametU 2 S. & G. 37 

WIFE'S equity to a settlement. Where a wife had joined in the 
assignment of her reversionary interest in a fund to satisfy a debt due 
from her husband, and the assignee became entitled in possession, the 
Court ordered the whole to be settled, it appearing that the husband 
though living with the wife was unable to contribute to her support, and 
that the dividends, together with other property of the wife not derived 
from the husband, was not more than sufficient to maintain her. In re 
«/. H. Welchman and Anna Margaretta his wife^ and The Trustee Relief Acts. 

1 G*31 

WIFE'S equity to settlement. Where a husband is unable to maintain 
his wife, and the fund is small, the Court will order the whole to be 
settled ; but in a case where the husband was in good circumstances the 
Court directed one-half the fund to be settled on the wife. Re Orove^s 
Trusts. 3 G. 575 

WIFE'S equity to settlement. In giving effect to a wife's equity to a 
settlement the proportion which the Court will settle is discretionary. 
Therefore, where the husband was partner in a firm which, on its bank« 
ruptcy, was indebted to the testator in an amount greatly exceeding 
j613,OQO, no settlement having been made on the marriage, and the wife 
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and children being anprovided for, bat not deserted, the Court ordered the 
whole fund coming to the wife, amounting to j61 3,000, to be settled on the 
wife and children. Smith v. Sinith. 3 G. 121 

WIFE'S equity to settlement against assignees of husband. On a bill 
filed bj a married woman to establish her equity to a settlement against 
husband's assignees in bankruptcy, Court gave the husband his costs, but 
refused them to the assignees. Ste Pbactice, 5. 2 S. & G. Ap. viii 

WILFUL default. A mortgagee in possession held not to be charge- 
able as for wilful default in declining to defend an action of replevin 
brought by the owner of property which was on the premises, and seized 
under a distress for rent levied by the mortgagee. Cocks v. Grxitf. 

1 G.77 

WILFUL default. Direction to charge for wilful default after decree 
may be added on summons. See Summons. 3 S. & G. 475 

WILFUL default, evidence of, admissible, though not charged by bill. 
See Tbustee, 1. 3 S. & G. 42 

WILL. Accumulations. A testatrix gave a sum which together with 
j61 50,000 to which her four sons were otherwise entitled would make up 
j650,000 to each of them. She directed that the " portion " of £50fiO0 for 
one of such sons should be paid to trustees, to invest the same during his 
life, and to dispose of a competent part of the income in his maintenance, 
and from time to time to invest the surplus income to the intent that the 
same might accumulate for the benefit of the persons who under her will 
should be entitled thereto ; and upon trust after the decease of her said 
son to dispose of a competent part of the said £50fiOO and accumulations 
m the maintenance of the son's children during their minorities, or until 
their portions should become payable under the will, and to divide the 
£50flbO and accumulations among the children of the son at twenty-one or 
marriage ; and if the son should die without leaving issue the testatrix 
directed the ^50,000 with the accumulations to sink into the residue 
given for the benefit of another of her four sons. — Heldj that the 
trust for accumulation was within the exception in the Thellusson Act, 
as being of a '^ portion," and was a valid trust, MiddleUm v. Loah, 

1 S. & G. 61 

WILL. Ademption. Gift of the third part of the amount of money 
that might accrue to testator to his sod, and the rest to his wife. The 
greater part was received by testator and set apart. — Held not adeemed. 
See Ademption. 2 S. & G. 524 

WILL. After-acquired lands. A testator by his will, dated before 
the Wills Act (7 WiU. 4 and 1 Vict. c. 26), devised all the freehold 
lands, &c. &c., of which he was seised, or which by virtue of any special 
power he was enabled by his will to appoint, to trustees upon certain trusts, 
and by a codicil made after the Act he to some extent varied the gifts, 
but '' ratified and confirmed his will except as thereby altered." At the 
date of his will or of his codicil he had no freehold estates answering the 
description, but subsequently by purchase and descent acquired freehold 
property answering the description in the will. — Held^ first, " that the 
codicil containing an express declaration confirming the will except as 
thereby altered, the language of the will was expressly brought down to 
the date of the codicil ; and secondly, there appearing no contrary inten- 
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(ion, the will passed the after-acqaired lands. Obserrations on the case of 
Cole y. ScoU^ I Mac & 6or. 518. Lady LangdaU y. Brigga, 

3 S. & 6. 246 
WILL. Alien. Deyise to trustees in trust for an alien is incapable of 
taking efibet either for the Crown or the alien, but results to testator's 
heir-at-law. See Alibn. 3 S. & G. 230 

WILLi. Ambiguity. A testatrix bequeathed £!2QO to the Beuevolent 
Institution for deliyering poor married women at their own habitations. 
Ten yeara preyiouslj to the date of the will a society bearing that title, of 
which she had been a member, had ceased to act ; but at the date of the 
will there was, and had been long existing, a society called ^' The Royal 
Maternity Society for delivering poor married women at their own habi- 
tations.*' — Heldy that this society answered the description in the will, and 
was entitled to the legacy. Coldwtll v. Holme. 2 S. & G. 31 

WILXi. Annuity to a married woman for life and the issue of her 
body, remainder to her own heirs. — Heldy she took for life only, and her 
issue as purchasers as joint tenants. See Annuity. 1 S. & 6. 427 

WFLL. Annuity a charge on capital. See Annuity. 1 S. & G. 622 
WILLf. Annuity. Widow to whom an annuity was given held 
excluded from anything beyond. See Annuity. 3 S. & G. 83 

WILL. Appointment held not to exclude appointee from a share of 
in the onappointed residue. See Appointment, Power of. 

3 S. & G. 96 
WILL. Appointment. Appointee excluded from a share in unap- 
pointed fund. See Appointment, Power of. 3 S. & G. 353 

WILL. Appointmentgood, condition bad. iS^e« Appointment, Power 
OF. 3 S. ^B G. 362 

WILL, Bill to impeach. Bill by one of the next of kin against the 
executors and one of the legatees in a will fraudulently obtained by them 
from a person of unsound mind, praying for an account, and for an injunc- 
tion and receiver pending a suit in the Eksdesiastical Court to recall the 
probate — Held maintainable in this Court, and demurrer for want of equity 
overruled. Dtmea v. Steinberg. 2 S. & G. 75 

WILL. Gift per capita. Gift by a testator of real and personal 
estate to trustees on trust for his brothers or sisters for life, with a direc- 
tion afler the decease of the survivor of them to sell and to divide the 
proceeds unto and equally between all his nephews and nieces, grand- 
nephews and grandnieces, to take per capita^ with power to apply the 
presumptive shares for advancement and maintenance. — Heldy that all the 
class, including those bom after the testator's decease, were entitled /^er 
capita. Re The Trustee Belief Act. Re Partington's Trust. 3 G. 378 

WILL. Charge of debts. A testator, after directing that all his just 
debts should be paid by his executors, devised to his eldest son certain 
houses, subject nevertheless to his paying off the mortgage thereon ; and 
then, having devised to his other sons other houses which he had incum- 
bered, and to his daughters certain houses which were free from incumbrance, 
empowered his executors to receive all rents due to his estate, and to pay 
his debts, and to use such means as should be necessary for recovering all 
money due to his estate, and also to grant possession to his devisees, and to 
reimburse themselves.^-^^/d, not a general charge of debts on the whole 
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of the real estate. Devise by the testator to his eldest son, who bad died 
previously to the date of the will leaving an heir. — Heldy on the constraction 
of the 33rd section of the Wills Act, that the heir of the devisee was 
entitled. Devise bj the testator to his three daughters of real estate, with 
the appurtenances, to hold the same in joint tenancy for their own sole use 
and benefit in succession, and not subject to the debts or control of their 
husbands ; the same not to be sold or disposed of, but held in succession by 
his three daughters, with right of survivorship, — Heldy that the daughters 
took as joint tenants in fee. Wiaden v. Wiaden. 2 S. & G. 396 

WILL. Charge on capital. A testator gave an annuity of ^260 to his 
widow, and directed that a competent part of his money should be invested, 
to the intent that the widow might receive the annuity *' out of the interest 
dividends, proceeds, and produce " thereof ; and he gave the moneys to 
secure, but subject to, the annuity, and his residuary personal estate to the 
plaintiffs. — Heldj that the annuity was a charge on the capital ; and that, 
the assets being deficient, the executors had properly paid the annuity out 
of the capital. Miner v. Baldtoin, 1 S. & G. 522 

WILL. Charge on capital. Gift by a testatrix to trustees of a debt 
of jSIOOO on trust to invest the same in stocks or real securities, and to 
stand possessed of the debt and interest, and of the stocks, funds, and 
securities, on trust thereout to pay the plaintiff an annuity of ^30, and to 
pay three-fourths of the residue of the interest or dividends received from 
the said debt, or the investment thereof, to his daughter Mary ; and after 
plaintifi^s death he gave four-tenths of the debt of ^1000 to his daughter 
Mary. By his codicil the testator revoked the gift of four-tenths of jSIOOO 
and gave instead thereof three-tenths of the debt on the same trusts as the 
four-tenths. — Held that the annuity was a charge on the capital of the 
debt of ^1000. Hickman v. UpsalL 2 G. 124 

WILL. Charge on real estate. A testatrix, by her will, gave her real 
and personal estate to executors, with a direction to convert her personal 
estate into money, and to pay thereout her debts and a pecuniary legacy 
to A., and to hold the entire residue of her estate in trust for her grand- 
children. By a codicil she directed the trustees acting under such will to 
pay additional legacies. The personal estate proving insufficient for pay- 
ment of the debts and legacies — Heldy that the legacies were a charge on 
the real estate. Oallimore v. GilL 2 S. & G. 158 

WILL. Charity. Overplus ordered to be distributed among the 
objects in existence at the time of distribution. See Ct-pr^s. 

3 S. & G. 264 

WILL. Charity. A testator, having bequeathed numerous pecuniary 
legacies, some of them to charities, gave the residue of his real and personal 
estate to trustees on trust to sell and thereout to pay his debts and the 
legacies therein mentioned ; and further directed the before-mentioned 
charitable bequests to be paid, and that the proceeds of such part of his 
estate as the law did not permit to be given to charities should be first 
applied in payment of such of the legacies herein mentioned as were not 
given to charities ; he ftirther directed that no charitable bequests should 
be legally payable till six months after his decease. By a codicil he gave 
numerous other charitable legacies, and gave the residue of his property 
among charitable legatees. — Held that ^e words '^ herein mentioned" 



DIGEST OF OASES. 267 

included the legacies given bj the will and codicil taken together. 
Secondly, Held^ that, having regard to the distinction made in the will 
between property capable of being bequeathed for charitable purposes and 
property not so applicable, the word ** property ** in the codicil signified 
such property as was legally applicable to the purpose of the legacies. 
Thirdly, that the charitable legacies were not payable on the expiration 
of six months, but in the ordinary way. Jauncey v. The Attomey-OeneraL 

3 G. 308 

WILL. Charity. Where a testator, having claims against his firm, 
directed his proportion of capital invested in the business to be converted 
into cash, such cash to be paid over as realised (with the exception of 
certain bequests thereinafter mentioned) to a charity, and requested his 
executors, as soon as convenient after his decease, out of the capital 
employed in the business to pay the persons mentioned below the following 
Bums, &c., the Court held — First, that the legacies were demonstrative, 
and not specific, and that if the particular fund failed the deficiency was 
payable out of the general personal estate not specially given. Secondly, 
that the proportion of capital inclnded not only the testator's share in the 
assets, but also the debt due from the partner. Smith v. Fitzgerald j 3 Yes. 
& B. 2, observed on. Bevan v. The Attomey- General, 4 6. 361 

WILL. Conversion. A direction to executors to sell the business as 
they thought proper, and to invest — Held no trust for conversion. See 
Conversion. 2 S. & G. 237 

WILL. Corporation, gift to. A testator having directed the corpora- 
tion to erect a small building as a repository for his furniture, books, 
manuscripts, &c., and to appoint a person to take care of the same, and to 
renew the lease thereof when necessary, gave the residue of his personal 
estate to the Corporation of Southampton, subject to certain legacies, in 
trust to employ the annual proceeds as may best promote the study and 
advancement of the sciences of natural history, astronomy, antiquities, and 
classical and Oriental literature in Southampton, such as by forming a 
public library, botanic garden, observatory, and collection of objects in 
connection with the above sciences ; such garden and library to be kept 
on his leasehold premises — Held a valid bequest under the 8 '& 9 Vict. c. 
43. It is the duty of the Court, where it finds the Legislature intends to 
legalise the dedication of property to laudable public purposes, to construe 
the Act so as to enlarge rather than limit its operation. Harrison v. The 
Corporation of Southampton. 2 S. & G. 387 

WILL. Cy-pres, Where the gift was precise, the doctrine of cy-prea 
held inapplicable. See CT-PBis. 3 S. & G. 264 

WILL. Cy-pres. Where a testator gave all his personal estate in 
equal shares to eight societies, of which three, viz., the East London Free 
School Society, the Anti-Slavery Society, and the African Society had 
become extinct before the testator's death, the last before the date of the 
will, the Court declined to order the shares in the fund to be applied 
cy-presy and held the next of kin entitled. Langford v. Gowland, 

3 G. 617 

WILL. Debts, payment of. Where the will omits to charge the real 

estate with payment of debts, the real estate, whether devised specifically 

or in the form of residue, is to be applied in payment of all debts ; and 
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the late Wills Act, 7 Will. 4 & 1 Vict. c. 26, does not affect this charge. 
Eddeh v. Johnson. 1 G. 22 

WILL. Declaration of trust. A testator gave a promissory note to 
G., saying he wished to provide otherwise than by will for the plainti£^ 
and afterwards made his will, appointing G., with others, his executor, 
and to whom, after payment of legacies, he bequeathed a moiety of his 
personal estate. G., having made some payments on account to the 
plaintiff, af\;erwards denied her title. — Held^ he was a trustee of the note 
for the plaintiff. Lloyd v. Chune, 2 G. 441 

WILL. Deed not acknowledged. Where a testator devised land to 
his widow Mary for life, remainder to his son and Elizabeth his wife in 
fee, who during the life of the tenant for life conveyed the land by a deed 
not acknowledged to a railway company— *^e^, that the wife's interest 
was within the 7th section of the Lands Clauses Consolidation Act, and 
passed to the company. Cooper v. Ooatling. 4 G. 449 

WILL. Default of appointment. Devise to trustees of freehold 
premises on trust to pay the rents to P. for life, and after her decease on 
further trust for such person or persons, being a child or children of P., as 
she should by will appoint ; and in case P. die without leaving children 
her surviving, or in default of appointment, or so far as such may not 
extend, on trust for M. in fee. P. died leaving children, but without 
appointing. — Held^ M. entitled. Chldring v. Inwood. 3 G 139 

WILL. Description sufficient. A testatrix gave a sum of stock in 
trust for " S. D. for life, and after her decease in trust for D — , daughter 
of the said S. D." At the date of the will S. D. had one, but at the death 
of the testatrix three daughters. On evidence showing that the eldest 
daughter of S. D. was alone known to the testatrix, who was not aware of 
the existence of the other daughters, the Court declared her entitled. 
Phillips V. Barker. 1 S. & G. 583 

WILL. Description sufficient. A will contained an absolute specific 
bequest to an individual, and a limited gift of the residue to the same 
individual. The Court, seeing that the absolute specific bequest and the 
general bequest contained each a distinct and specific subject and object of 
gift — Held, itkAt there was an absolute specific bequest, and a limited gift of 
the residue. A testator, the keeper of a tavern and betting-house, died 
possessed of ^2049, the balance of his current account at his bankers. 
He was then also entitled to ^2600 on deposit-notes of his bankers, 
bearing interest, payable on presentation ; and he had deposited ^66000 
with two stakeholders on a bet, which by the rule of betting was 
terminated by his death. — Held, that these three amounts passed specifically 
by his will under the denomination of " moneys.** A testator was the 
keeper of a tavern, fully furnished as such, in which he occasionally, but 
very rarely, slept ; he had also household furniture at his private dwelling- 
house, remote from the tavern, in which he resided and usually slept. — 
Held, that, though the furniture at the tavern might have formed part of 
the testator's stock-in-trade, yet the furniture there, as well as that in the 
dwelling-house, passed under the gift of ** household furniture." Manning 
v. Purcell. 2 S. & G. 284 

WILL. Description sufficient. A testator, having a vested estate 
under the will of his grandfather, subject to a life estate in his grandfather's 
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daughter Mary, excepted from the operation of his will the real and 
personal estate which he might derive from his Aunt Mary or any of her 
fiunily. — Held a sufficient description of his vested interest under his 
grandfather's will. Jcanes v. Lord Wynford. 2 S. & G. 350 

WILL. Description sufficient. Where a testator in his will calls the 
son of his own illegitimate son his grandson, having no legitimate son, 
after giving his property to be divided between his son and daughter's 
children, and, if there should be no grandchildren, then a gift to his nephew, 
the Ck>urt held that a legitimate daughter of the testator's illegitimate son 
was within the description of grandchildren. Allen v. Weheter. 2 G. 177 

WILL. Description sufficient Where a testatrix '' gave all those her 
freehold messuages or tenements, hereditaments, and premises called West 
Cliff, with the appurtenances thereto belonging, situate at West Cowes, and 
now used as lodging-houses ; " and in a codicil referred to the same 
property as her estate called West Cliff, at West Cowes — Held^ sufficient 
to pass, besides the lodging-houses, other houses of which some were 
unfinished, and also certain plots of ground, together with the site of a 
private road and of a church then building, and the advowson, all known 
as the West Cliff Estate. Cunningham v. ButUr. 3 G. 37 

WILL. Description sufficient. A legacy given thus, ^* £1.0.0," which 
stood between two other legacies for 100/. each, the dots between the 
figures being smeared as if for the purpose of obliteration. — Held to be a 
legacy for 100/. Manchee v. Kay, « 3 G. 545 

WILL. Description insufficient. A testator, being an officer on 
service abroad, who was entitled to a remote reversionary interest in a 
large sum of stock, after giving two legacies of 10/. each and specific 
legacies of his carpet bag, portmanteau, and sea chest, directed that the 
remainder of his money and effects might be expended in purchasing a 
suitable present for his godson (a child a year old). — Held that the 
reversionary interest did not pass. Barton v. Ihmbar. 2 G. 221 

WILL. Description insufficient. On a gift by a testator of all his 
freehold house and property, situate in Wright's Road, the Court held that 
8caffi>lding and building materials situate on the ground near the house did 
not pass. Conway v. Vernon, 2 G. 277 

WILL. Dower. A widow, having elected to take annuity in lieu of 
dower, held entitled to priority over the other legatees. See Doweb. 

1 S. & G. 421 

WILL. Election, widow not put to. Where a testator, having granted an 
annuity to his widow, under his will directed that if she persisted in any 
claim on the residue of his property she was to forfeit the annuity — Held^ 
the widow was not put to her election, but was entitled both to her dower 
and to the annuity. Wetkerell v. WetherelL 4 G. 61 

WILL. Exoneration. Devisee in tail of real estate, claiming to be 
exonerated out of the descended moiety from a mortgage, filed his bill 
against the heir more than thirty years after testator's death, and more 
than twenty years after the heir's title accrued, but within two years after 
the deficiency of the personal estate had been ascertained under a decree 
of the Court. — Held^ that the devisee was entitled to a decree for exone- 
rati on ag ainst the heir, with costs. Newhouse v. Smith. 2 S. & G. 344 

WILL. Exoneration. Where a testator, having given all his personal 
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estate to his executrix absolutely, directed all his debts, &c., to be paid by 
his executors out of his estate, and devised his real estates, which were 
subject to a mortgage, for the benefit of his children — Held^ that on the 
true construction of the statute 17 & 18 Vict c. 113, the direction to the 
executors to pay the debts exonerated the devised estate from the mortgage 
debt. WooUtencroft y, Woolstencrqft. 2 G. 192 

WILL. Exoneration. A direction to executors to pay all just debts 
sufficient under 17 & 18 Vict. c. 113, to entitle devisee to exoneration. See 
Exoneration. 3 G. 263 

WILL. Exoneration. A bequest of all testator's personal estate to 
his executrix subject to the payment of his just debts and funeral and 
testamentary expenses, was held, on the construction of the Act 17 & 18 
Vict. c. 1 1 3, a sufficient manifestation of an intention that a real estate was 
not to be primarily liable to a mortgage debt. WooUtencroft v. Woolsten- 
croft distinguished. Eno v. Tatham, 4 G. 181 

WILL. Forfeiture. Estate for life of a married woman held 
forfeited for noncompliance with the direction to reside in the mansion 
house. See Forfeiture. 3 S. & G. 222 

WILL. Forfeiture. Where a devisee, on the determination of the 
preceding estate, took the arms and name (prescribed in the will to be taken 
within one year), though several years after testator^s death — Held sufficient. 
See Forfeiture. 3 S. & G. 255 

WILL. Gavelkind. A testator, being entitled to land in gavelkind 
and common socage, devised his real estate to his then male heir in strict 
tail male. — Held^ all the lands passed to his heir at common law. See 
Heir-at-Law. 2 S. & G. 90 

WILL. Where " heir " is used as a word of description the want of 
capacity to inherit is immaterial. See Alien. 3 S. & G. 230 

WILL. Illegitimate children. Where there is a gift to children as a 
class, unless the words necessarily apply to and include illegitimate children, 
or exclude any but such children, the gift includes legitimate children 
only. Where, therefore, a gift by will was to divide a capital sum after 
the death of a legatee for life between all his children and the children of 
M. the wife of W. B., and M. had six illegitimate children only — Held, 
that they were not entitled ; and that it made no difference that the testatrix 
knew that M. had children whom she believed to be legitimate, and that 
M. was aged forty-nine at the date of the will. Held also, that Beachcrofi 
V. Beachcroft and Eraser v. Piggott have been overruled by other authorities. 
OverhilVs Trusts. 1 S. & G. 362 

WILL. Illegitimate children. A testator gave his property equally 
among all the children of his late nephew L. who should be living at the 
testator's decease, and who should attain twenty-one or marry ; and if but 
one such child, to such child solely. Three children of L., two illegitimate 
and one legitimate, survived the testator. He had treated all three as being 
equally the children of L., and they were generally so received. — Held, 
that L. being dead at the date of the will there could never be legitimate 
'^ children'* to answer the description ; and that the gifb was to the two 
illegitimate children, as well as the one legitimate child ; but that the case 
would have been different if L. had |been living at the date of the will. 
Leigh v. Byron. I S. & G. 486 
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WILL. Implication, gift by. Where a testator directed the annaal 
interest of his residue to be divided into as many shares as there were 
living children of T. and L. W., share and share alike, as they should como 
of age ; and in case any one should die without children, his share to 
devolve on survivors successively, till the whole interest came into the 
hands of the grandchildren and great-grandchildren of T. and L. W. — Ileldy 
that the children of T. W. living at his death were entitled to the income 
only, but that there was a gift by implication to these children absolutely, 
with a gift over of the share of any grandchild who had died without 
having had issue ; not absolutely, but according to the gift of the original 
share. Wethei'ell v. WetherelL 4 G. 51 

WILL. Irrevocable gift. Where a testator in advanced years and 
ill health induced his niece to reside with him as his housekeeper on the 
verbal representation that he would leave her certain property by his will« 
which he accordingly caused to be prepared and executed, but subsequently 
by a codicil revoked, the Court directed the trusts of the will to be per- 
formed. A gift made by a revocable instrument in pursuance of a verbal 
representation, whereby the donee is influenced, and on the faith of which 
she confers a benefit on the donor, becomes irrevocable. Observations on 
the case of Jorden v. Money^ 5 H. of L. C. 185, as inconsistent with the 
decision of the House of Lords in Hammersley v. De Biel^ 12 CI. & F. 46. 
Loffus V. Maw, 3 G. »592 

WILL. Issue. Superadded words following "issue," or words having 
no technical meaning, tend more strongly to show an intention that 
objects should take as purchasers than when superadded to words having 
a technically-defined meaning, such as " heirs," or " heirs of the body." 
Parker v. Clark. 3 S. & G. 161 

WILL. ** Issue " construed to mean "children." Gift by a testator to the 
children of his late brother John, and in another clause there was a gift to 
the issue of his said brother. The brother John had only one son, who 
died in the testator's lifetime leaving four children. — Heldy that these four 
grandchildren were entitled, there being no children. Berry v. Berry. 

3 G. 134 

WILL. Joint tenancy. Gift to next of kin according to the statute 
Tield to create joint tenancy. See Joint Tenancy, 3 G. 390 

WILL. Kin, next of. Under a gift to next of kin according to 
statute — Heldy they took as tenants in common. See Kin, Next of. 

1 S. & G. 169 

WILL. Legacy. See Legact, passim, 

WILL. Legacy duty. Where testator bequeathed moneys comprised 
in his settlement, and the legatees elected to take under the will — Heldy 
legacy duty was payable. See Legact Duty. 2 G. 597 

WILL. Legacy duty. Real estate devised to trustees with power of 
sale, and sold in the suit — Held liable to legacy duty. See Legact Dutt. 

2 G. 597 

WILL. Married woman. Power to devise real estate. Hall v. 
Waterhouse. 5 G. 64 

WILL. Merger. Where there is a devise to pay debts trustee's 
estates cannot be measured by life estates. See Merger. 3 S. & G. 386 

WILL. Money on current account on deposit-notes^ and a sum 



272 DIGEST OF OASES. 



»9 



deposited with a stakeholder, held to pass under a gift of " all my moneys. 
See Will, 9. I S. & G. 284 

WILL. Mortmain. £4000 given to trustees to support a Sunday 
school, but no land to be purchased, held valid. See Mortmain. 

1 S. & G. 409 

WILL. Mortmain. Bequest of ^200 " to aid of deaf and dumb to 
found a chapel for them in London*' held void under the Statute of 
Mortmain. Hopkins v. Phillips. 3 G. 182 

WILL. Name and arms clause. Devise in tail with a direction that 
every person on becoming entitled should assume the name and arms 
of H. See Forfeiture. 3 S. & G. 255 

WILL. Name of a child omitted from will. A testator, having given 
to each of his six children a freehold estate, made a second devise to two 
of the children, and then gave, devised, and bequeathed all the residue of 
his real and personal estate unto his said four children, naming three only. 
— Held that all the four children (other than the two) were entitled. 
Eddels V. Johnson. 1 G. 22 

WILL. Plate, gift of. Bequest by testator of all the furniture (except 
plate and pictures) which might be in a house mentioned at his decease — 
Held to be confined to articles of solid silver, and not to include a plated 
service in the said house. Holden v. Bamsbottom. 4 G. 205 

WILL. Precatory trust. A testator, prevented by legal difficulties 
from establishing a charity, gave his whole property to his wife, vdth a 
letter enclosed in the will stating what had prevented his fulfilling his 
intention, and adding "hence my vdll as it is." The widow admitted her 
intention to carry into effect the testator's intention, but denied any 
obligation. — Held^ there was no trust. See Charity. 3 S. & G. 48 

WILL. Precatory trust. Investment by a testator in the joint names 
of himself and a legatee, with a statement that he had left her more than 
her sisters to enable her to subscribe to some charities — Held not a preca- 
tory trust. See Precatory Trust. 1 G. 300 

WILL. Precatory trust. A testator gave his personal estate to his 
wife, declaring, although he had given her the whole, he desired, if his 
children conducted themselves to her approbation, she would leaye such 
property equally amongst all his children. The widow by her will gave 
the property to those living at her decease. The Court held the widow 
took subject to a trust, and on both wills declared the four surviving 
children entitled. Bonser v. Kinnear. 2 G. 195 

WILL. Precatory tnist. Leaseholds held to vest in the Crown. 
Johnstone ▼• Hamilton. 5 G. 30 

WILL. Pre-emption under a will grafted on a trust for sale — Held 
to fall with the extinction of the trust. See Pre-emption. 1 G. 12 

WILL. Beady money. Shares in an assurance company, enclosed in 
an envelope and indorsed " to be considered as ready money and given to ** 
testator's wife — Held to pass under a bequest of " all sum and sums of 
money that might be in the house." Knight v. Knight. 2 G. 616 

WILL. I^ady money. A testator sold lands, and left £900, the 
purchase-money, in the hands of hb agent, a land surveyor, to be invested 
on security ; the agent died, and, as was supposed, insolvent, without 
having invested the money. The testator then by his will gave to his wife 
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ftll hifl ready money and secaritiea for money, money in the fhnda, and 
money in the bank or backs (if any), due or owing to him at the time of his 
decease. — Held, that the ^6900 passed ; and the rather becaase there was no 
gift of any residue, so that on the whole will there appeared an intention 
that all his property should pass, and that the words he had used should 
include everjrihing, there being no other assets. Cooke v. Webster, 

2 S. & G. 296 

WILL. Remoteness. Gift to the children of daughters held void 
for remoteness. See Annuity. 3 S. & G. 83 

WILL. Reputed wife. A testator by his will gave to trustees ^1000 
stock on trust to pay the dividends to his nephew for life, and after his 
decease, in case his nephew's wife should survive him, to pay the same to 
her for life ; and afterwards on trust to pay the capital among his nephew's 
children. The nephew died unmarried, but left surviving a woman with 
whom he had cohi^bited for many years, who was supposed by the testator 
to be his wife, and was frequently referred to as such. — Held^ the gift was 
void. Re Davenporee Trusts. 1 S. & G. 126 

WILL. Reputed wife. Gift by a testator of ^000 to a woman with 
whom he had contracted an invalid marriage, *' to be for her sole and 
separate use during her lifetime, and while she continues unmarried ; 
thereafter, should she marry, the principal sum with accruing interest 
thereon to pass into the hands of the residuary legatee." — Held^ an absolute 
gift, subject to a gift over in case of her marrying again. M^CuUoch v. 
M'Culloch. 8 6.606 

WILL. Residuary devise still specific. The will contained specific 
bequests and devises, and a residuary gift of real and personal estate, but 
did not charge the real estate with the debts ; and the personal estate not 
specifically bequeathed proving insufficient — Held^ that the real and 
personal estate specifically given were to be applied rateably with the 
residuary real estate in payment of the testator's debts. Eddele v. Johnson. 

1 G. 22 

WILL. Residue. A testatrix, having made specific gifts of chattels, 
gave a small annuity and pecuniary legacies to various persons and to 
charities, and bequeathed her residuary estate among the persons whose 
legacies did not exceed ^200 — Heldj that the specific legatees of chattels 
and the charities were not entitled to share in the residue, but tl^t an 
aged legatee of an annuity of £^6 a year, valued at ^146, was entitled to a 
share of the residue. Nicholson v. Patrickson. 3 G. 209 

WILL. Revocation. A testator bequeathed one moiety of his per- 
sonal estate to pay certain legacies, and then to pay the residue gf such 
moiety to J. J., and in the event of the death of J. J. living H. then over ; 
provided if J. J. left a widow, to pay to her ^^00, part of the moneys so 
given to J. J. By a codicil the testator revoked the gift of the moiety to 
J. J. — Held^ that the ^200 legacy to his widow was revoked by the 
revocation of the gift of the moneys out of which it was to be paid. Oriee 
V. FunnelL 1 S. & G. 130 

WILL. Revocation. A testator, after making and publishing his 
will, contracted to sell certain real estate devised thereby, to a 
purchaser, who on payment of the deposit was let into possession, 
regularly paying interest on the residue of the purchase-money until 

VOL. v. T 
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his bankruptcj, when his assignees abandoned the contract, and the 
testator, on a petition to the Court of Review for an account and sale, 
was declared the purchaser. On his death without republishing his will 
'^Heldy the contract was a revocation of the wilL Andrew v. Atidrew, 

3 S. & G. 130 

WILL. Rule in Shellej's Case held not applicable where the children 
took estates for life only, with remainder to their issue as purchasers. See 
Rule in Shellbt's Case. 3 S. & G. 161 

WILL. Set-off. Loan and unascertained balance due from legatee 
set off against the legacy. See Set-off. 3 G. 263 

WILL. Specific devise. The Wills Act has not altered rule of law 
that every devise of real estate, though residuary in its terms, is still 
specific. See Specific Devise. 2 G. 130 

WILL. Statute of Distribution. A testator gave his residuary per- 
sonal estate to trustees upon trust to pay the dividends to J. B., A. L., 
and J. L. for their lives, and the life of the survivor of them ; and on the 
decease of the survivor ** in trust to divide the fund among the children 
of J. L., and in default of such children, for all and every my next of kin 
who shall be in equal degree, and those who legally represent them 
according to the statute." At the testator's death A. L. was his sole next 
of kin. — Held, that she was entitled to the fund. Be Will o/D, Barber, 

1 S. & G. 118 

WILL. Statute of Distribution. Bequest of personal estate " upoo 
trust to pay the dividends to J. B. for life, and then to T. B. for life, and 
the life of the survivor ; and after the death of the survivor the trustee 
to stand possessed of and transfer the same to such person or persons as 
should at the time of the decease of J. B. be entitled thereto as his next of 
kin under the Statute for the Distribution of the Effects of Intestates." 
At the death of J. B. there were two next of kin of the testator, of whom 
one died shortly afterwards. — Held they took the iiind as tenants in . 
common. Horn v. Coleman, 1 S. & G. 169 

WILL. Succession duty payable on a widow's dower. See Legacy 
Duty. 2 G. 597 

WILL. Tenants in common. A testator gave his residuary real and 
personal estate to trustees upon trust as to one-third for his son and 
daughter as tenants in common ; his son's share to be vested at tweoty- 
four, and his daughter's on her marriage with consent of her guardians ; 
but in case his son should die under twenty-four without leaving issue, or 
his daughter without having been married with such consent as aforesaid, 
then in trust for the survivor. The son having attained twenty-four, and 
the daughter twenty-one without being married—^Heldf that they were 
entitled in e^ual moieties. Booth v. Booth observed on. West v. West. 

' 4 G. 198 

WILL. Tenants in common. A devise of real estate to trustees to 
pay the rents and profits to C. for life, during widowhood, and after her 
decease or second marriage ** to pay the rents and profits to all and every 
the child and children of his late sister, until the youngest of them 
should have attained twenty-one ; and when and so soon as the youngest 
should have attained twenty-one, then on trust to sell the real estate, 
and to divide the moneys equally l>etween and among the said chii- 
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dren, share and share alike. — Held^ that all the children were tenants in 
common until the youngest attained twenty-one. Re Orove's Truit9. 

3 G. 575 

WILL. Tenants for life. Where the deyisee for life of leaseholds 
for life, in the erroneous belief that he was bound to renew, insured the 
liyes of the jounger cestui que vie in the names of himself and the executors^ 
and paid the premiums, and died, leaving the executors him surviving — 
Held J that the insurance moneys were subject to a resulting trust in favour 
of the devisees under the will, but that the estate of the tenant for life 
was entitled to the bonuses, but not to be recouped the amount of the 
premiums. Browne v. Broume, 2 G. 30^ 

WILL. Tenants in tail. Freehold and leasehold estates were devised 
upon trust to receive the rents, and pay them to the testator's daughter 
for life, and after her decease to apply the rents, or so much thereof 
as should be necessary, for the maintenance of the daughter's son R., 
and all other sons she should leave, until they should attain twenty- 
five ; and on their attaining that age, in trust for R. and such other sons 
for life as tenants in common ; and after their deceases, in trust for the 
eldest son of B., and the eldest of all and every of the sons of the testator's 
daughter, and their heirs male in tail, as should survive her, with trusts 
over in default of issue. — Heldj that the eldest son of B., and the sons of 
the daughter other than B., were presently entitled as tenants in tail male 
in remainder as to the freehold estates ; and that the freehold and 
leasehold lauds being given together, the estate in the freehold being 
vested in tail, the estate in the leasehold must vest absolutely in the first 
tenant in iAih^^emhle a gift by will to an individual named and known 
to the testator does not fail because there are words superadded which 
include a class to take with him, as to which class the gift must wholly 
fail, because as to some of them it might be too remote ; eecue where an 
individual is named as one of a class. James v. Lord Wynford* 

1 S. & G. 40 

WILL. Thellusscm Act. A trust for accumulations, being for 
'^ portions," held valid. See Thbllusson Act. 1 S. & G. 61 

WILL. Title deeds having passed to the tenant for life under a will, 
the Court on a bill filed by the trustees refused to disturb the possession. 
See Title Deeds. 4 G. 703 

WILL. Transmissible interest. Gift of residue on trust to pay the 
dividends to the testatrix's son for life (except what was required for 
education of her son's children), and, should her son die before all or any 
of his children should attain twenty-one, she wished each child to receive 
their share on attaining twenty-one ; but should all his children die before 
himself, at his death, then over. — Held^ that a child who died an infant in 
the lifetime of the son had not acquired a transmissible interest. Chadwick 
T. Oreenall. 3 G. 221 

WILL. Trust estates and estates in mortgage held not to pass under 
a devise to nephews and nieces who were an unascertained class. See 
Thust Estates. 3 G. 465 

WILL. Vague words insufficient to execute power of appointment. 
Hope V. Hope. 5 G. 13 

WILL. Vested interest. A testator, having given certain annuities. 
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gave his real and personal estate to trustees on trust to pay them ; and 
from and after the decease of the last survivor but one of the said several 
annuitants, his children and grandchildren upon trust to sell the same, and 
to render the residue of his estate into money, and to divide the same 
among the said survivor, whose annuity shall then cease, and all and every 
his grandchildren who should be living, if any should be bom after the 
date of his will, and the children of such of his grandchildren, either the 
said annuitants or born after the date of his will, as tenants in common, 
except only that the child of any grandchild who should survive its parent 
i^hould take its parent's share. The children being all dead, and two 
annuitants living — Held^ a great-grandson of the testator took a vested 
int erest. Bellamy v. Hill. 2 8. & G. 328 

WILL. Vesting. Residuary estate consisting of a mixed fund, real 
and personal, was given to trustees in trust to pay the income to a tenant 
for life ; and upon trust after her decease to convey, pay, and assign a 
share of the entirety unto and among all and every her children as and 
when they should respectively attain twenty-one, as tenants in common ; 
and in case there should be but one child, then unto such only child, and 
to whom the testator devised and bequeathed the same accordingly. There 
being issue three such children who survived the tenant for life, two of 
whom died under twenty-one — Held, that all three took vested interests 
absolutely. King v. Isaacson, 1 S. & Gr. 371 

WILL. Vesting. Freehold and leasehold estates were devised upon 
trust, after certain trusts that failed, to receive the rents, and pay them for 
the benefit of the testator's daughter's son R., and all other sons she 
should leave, until he and they should attain the age of twenty-five years ; 
and on attaining that age, in trust for the heirs, executors, administrators, 
and assigns of £e said R., and all other such sons as the daughter should 
leave who should attain the age of twenty-five years ; but if the daughter 
should leave no sons, and they should die without attaining that age, thea 
in trust for other objects. — Held, that the gift to R. and tibe other sons of 
the testator's daughter was well vested in them, though liable to be 
divested in case of death under the age of twenty-five. Observations on 
Porter v. Fox (6 Sim. 485), and how far it is consistent with Leake ▼. 
Bohinson (2 Mer. 203). James v. Lord Wynford. 1 S. & G. 40 

WILL. Devise to trustees to the use of A. for life, remainder to all 
and every his child or children who shall attain twenty-one as tenants in 
common in fee, and, if only one such child, for such only child in fee simple ; 
but in case A. should die without leaving lawful issue, then to B. for 
life, with remainder over. — Held, that upon the death of A. leaving an only 
child, an infant, such child took aa estate in fee simple vested, but 
liable to be devested in the event of his dying under twenty-one. Browne 
V. Browne. 3 S. & 6. 668 

WILL* Vesting, time of. A testator directed the proceeds of his 
real estate to be invested in stock, upon trust to pay the dividends to his 
two daughters in equal shares during their natural lives ; and " from and 
after their decease to go to their respective children for their support and 
maintenance until they shall attain the age of twenty-two years severally, 
they to receive the principal and interest as they attain such age in equal- 
shares;" should either die before twenty-two, the shares of either of them 
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80 djring before the attaimnent of such age to be equally dirided among 
the survivors or survivor of them. — Held, that the children took vested 
interests. The devesting clause was held to be void, ffobba v. Panans, 

2 S. «( G. 212 

WILL. Vesting. Gift by a testator of personal estate to his wife for 
life, remainder between and among his seven children bj name, or such of 
them as should be living at his wife's decease, and the issue of such as 
should be dead leaving issue, with power to apply the presumptive share 
of such issue for maintenance. A son of the testator died after his father's 
death, leaving an infant daughter who died in the lifetime of the testator's 
widow. — ffekl, that such infant took a vested share. Be The Trtuteea 
Belief Act. Be PelVe Trust. 3 G. 152 

WILL. Unattested codicil. A testator gave his freeholds and copy- 
holds upon trust for his son, a lunatic, absolutely ; and in case he should 
not recover, upon trust for sale, the proceeds to be held upon trusts to pay 
certain legacies without any gift of Uie residue. By an unattested codicil 
he gave other legacies in the like event, and made three persons his 
residuary legatees*— iTe/d, that although the unattested codicil did not 
affect the freeholds, the legacies thereby given were a charge on the copy- 
holds ; and that the residuary legatees therein named were also entitled to 
the proceeds of the sale of the copyholds. Wildes v. Daviee. 1 S. & G. 475 

WILL. Uncertainty. Where a testator gave ^64000 to trustees on 
trust to pay the income to J. for life, and after his decease to divide the 
principal equahy between the child and children of J. living at his death 
(except Thomas his eldest son), and the issue then living of any (except 
the said Thomas, then dead), though it appeared that the eldest son was 
otherwise provided for, and that Thomas was the youngest son — Held, 
the exception void for uncertainty. Hodgson v. Clarke. 1 G. 139 

WINDING-UP Acts. Where in a completely-registered company 
many of the contribntories had not paid the amount due on their shares, 
and the Master had made a call on all the contribntories without distinction, 
the Court discharged the order for a call, and directed the official 
manager to repay to those contribntories who had paid the full amount of 
their shares ail sums received from them under the order. The official 
manager is entitled to the most favourable consideration of the Court, 
where it can be afforded without injustice to other parties. It is the duty 
of the official manager to classify the contribntories, distinguishing between 
those who have and those who have not contributed their proportion to the 
capital of the company. Semble that, in a company completely registered 
under the 7 & 8 Vict. c. 110, the deed of settlement limiting the share- 
holders' liability to the amount of their shares, shareholders who have paid 
in full are not liable for a call for costs under the Winding-up Act. 
Whether, in the same case, shareholders who have paid in fall are 
personally liable for the debts of the company, except under the 66th, 67th, 
and 68th sections of the statute — Qucere. Whether shareholders, who 
have paid in full for their shares, and have made further payments under 
an order for a call, are not entitled to recover such excess from those who 
have not paid for their shares — Quare. In the Matter of The Sea, Fire, 
and Life Assurance Company and the Winding-up Acts : Ex parte Green' 
wood. 2 S. & G. 95 
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WINDING-UP Acts. A perspn sammoiied nnder the 6drd section of 
the 11 & 12 Vict. c. 45, as a contributory to attend before the Master, is 
entitled to have his travelling expenses tendered to him. In the Matter of 
The Northern and Southern Connecting Railway Company^ and of the 
Winding-up Acta : Mercer'e Case. 2 S. & 6. 87 

WINDING-UP Acts. On proceedings nnder an order to wind up a 
company under the Acts of 1848 and 1849, it appearing that the company 
had only been provisionally registered, and never had been formed, and it 
also appearing that neither allottees of shares who had executed the sub- 
scribers' agreement, nor those who had taken a part in the project as 
members of a provisional committee or committee of management, had ever 
been so associated as to be liable on any joint undertaking, the pro- 
ceedings under the order to wind up were wholly stayed. Careu^s Case, 

2 S. & G. 1 

WINDING-UP Acts. A call (before the kte Act) is not a specialty 
debt. See Call. 3 S. & G. 272 

WINDING-UP Acts. ** Accepting trustees under Scotch law properly 
placed on the list of contributories." See Rotal Bank of Australia. 

2 G. 189 

WINDING-UP Acts. Solicitors who had surrendered the papers in 
their hands on the undertaking of the offici&l manager held not bound 
by the Statute of Limitations, though they did not send in their bill for 
nine years. See Statute of LufiTATiONS. 2 G. 47 

WINDING-UP Acts. The order to wind up (under th% Acts 1848-9) 
does not suspend the operation of the Statute of Limitations. See Statute 
or Limitations, 2. 2 G. 42 

WINDING-UP Acts. Orders to fix a time under the 84th section of 
the 19 & 20 Vict. c. 47 are applicable to cases under the Winding-up Acts. 
See Statute of Limitations. 2 G. 42 

WINDING-UP Acts. Semble there is no analogy as to the Statute 
of Limitations between winding up under the Act 1848-9 and administra- 
tion in bankruptcy. See Statute of Limitations. 2 G. 42 

WINDING-UP Acts. A provisional director and allottee of fifty 
shares, who had attended meetings and taken part in the proceedings, but 
had never signed the subscription contract, held not a contributory. See 
Contributobt. 3 G. 28 

WINDING-UP Acts. An insurance company in process of being 
wound up decreed to perform a contract to indemnify another company. 
See Indemnity. 3 G. 521 

» 

YOUNGER child. Where marriage articles directed that if there 
were but one younger child, ^8000 was to be raised ; if two, d612,000 : 
and if three or more, ^15,000 was to be raised, and there were three 
children, of whom two died infants — Held^ that £l5flO0 was to be 
raised. See Marriage Articles. 2 G. 403 

^ ^ finis. 



UHAKLB8 J0NE8, PRINTER, WB8T HARDING 8TKBBT. 



4 



■ -wr 3"s.-' 



3 bios Ob: 712 111 



I 



